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MEASUREMENT  ASD  APPORTIONMENT  OF  THE  WATERS  OF  THE 
ST.  MARY  AND  MILK  RIVERS. 


International  Joint  Commission, 

Detroit^  Mich.^  May  15,  1917. 
The  International  Joint  Commission,  pursuant  to  public  notice, 
met  in  the  Federal  Building  at  Detroit,  Mich.,  at  10  o'clock  a.  m., 
Tuesday,  May  15,  1917,  for  the  purpose  of  hearing  further  argument 
in  the  matter  of  the  measurement  and  apportionment  of  the  water 
^  of  the  St.  Mary  and  Milk  Kivers  and  their  tributaries  in  the  United 
States  and  Canada,  under  Article  VI  of  the  treaty  of  January  11, 
1909,  between  the  United  States  and  Great  Britain. 

Present:  Obadiah  Gardner  (presiding),  Charles  A.  Magrath,  James 
A.  Tawney,  R.  B.  Glenn,  P.  B.  Mignault,  and  Whitehead  Kluttz 
(secretary). 

Mr.  Gardner.  Gentlemen,  the  International  Joint  Commission  has 
met  here  in  the  city  of  Detroit  for  the  consideration  of  several  mat- 
ters of  interest  to  the  two  Governments.  The  first  matter  that  will 
be  taken  up  this  morning  is  an  argument  to  be  presented  by  the  chief 
counsel  of  the  Reclamation  Service  of  the  United  States.  As  Mr. 
Tawney  was  the  presiding  officer  at  the  meeting  of  the  commission 
at  St.  Paul,  Minn.,  in  May,  1915,  when  argument  by  others  was  first 
heard  in  this  matter,  at  which  time  there  were  developed  some  ques- 
tions regarding  legal  procedure,  I  am  going  to  call  upon  him  to 
make  a  statement  at  this  time  with  reference  to  it. 

Mr.  Tawney.  Mr.  Chairman  and  gentlemen,  the  representatives 
of  the  two  Governments  and  the  representatives  of  private  interests 
who  are  present  and  interested  in  the  Milk  and  St.  Mary  Rivers 
matter  will  recall  that  the  commission,  on  its  own  initiative,  held  a 
hearing  on  this  question,  and  also  heard  arguments  at  the  city  of 
St.  Paul  in  May,  1915.  The  hearing  and  the  arguments  were  at  that 
time  closed. 

Subsequently  the  chief  counsel  for  the  Reclamation  Service  of  the 
United  States  applied  to  the  commission  for  an  opportunity  to  be 
heard  further  on  behalf  of  that  service.  At  the  meeting  of  the  com- 
•  mission  at  Washington  in  April  last  this  application  was  formally 
presented  and  the  commission  granted  the  request,  and  fixed  upon  the 
15th  of  May  as  the  time  and  the  city  of  Detroit,  Mich.,  as  the  most 
convenient  place  for  all  who  were  concerned,  at  which  Judge  King, 
chief  counsel  for  the  Reclamation  Service,  was  to  present  his  supple- 
mental argument  on  behalf  of  that  service. 

I  would  suggest,  Mr.  Chairman,  that  at  this  point  the  secretary  of 
the  commission  read  the  order  which  was  made  at  that  time  so  that 
all  who  are  present  may  know  just  what  the  terms  and  conditions 
of  the  order  are. 

Mr.  Kluttz.  In  order  to  make  the  record  complete,  I  will  read  first 
the  letter  to  which  Mr.  Tawney  referred,  constituting  the  application 
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of  Judge  King  for  a  supplemental  argument.  Then  I  will  read  the 
notice  and  the  order  accompanying  it. 

(The  application,  notice;  and  order  above  referred  to,  together  with 
a  list  of  persons  to  whom  notice  was  sent,  are  copied  into  the  record 
as  follows:) 

Department  of  the  Interior, 
United  States  Reclamation  Service, 

Washington,  D.  C,  March  21,  1917. 

Hon.  Obadiah  Gardner, 

Chairynan  International  Joint  Commission,  Washington,  D.  C. 

My  Dear  Sir:  On  May  24-28,  1915,  a  certain  hearing  was  had  before  your 
honornhle  commission  in  re  measurement  and  apportionment  of  the  waters  of 
the  St.  Mary  and  Milk  Rivers  and  their  tributaries  in  the  United  States  and 
Canada,  under  the  treaty  of  January  11,  1909,  beween  the  United  States  and 
Great  Britain.  I  have  before  me  the  complete  report  of  the  proceedings  and 
briefs  filed  in  said  proceedings. 

While  I  do  not  differ  from  any  of  the  conclusions  reached  and  announced  on 
the  legal  phases  involved  at  said  hearing  by  the  Representatives  of  the  United 
States,  there  are  some  phases  of  the  question  not  presented  either  in  the  brief 
or  in  the  report  of  the  oral  argument,  which  I  would  like  to  present  orally  as 
supplemental  thereto. 

As  you  are  aware,  the  United  States  Reclamation  Service,  on  behalf  of  the 
people  under  the  United  States  reclamation  projects,  as  well  as  other  citizens 
of  the  State  of  Montana,  is  vitally  interested  in  the  outcome  of  this  contro- 
versy, and  the  good  citizens  of  Canada  appear  to  be  equally  as  much  interested 
therein.  I  take  it,  therefore,  that  since  the  case  has  not  been  finally  deter- 
mined your  honorable  commission  will  welcome  any  assistance  that  may  be 
given  by  any  of  those  representing  the  interests  involved  on  either  side  of  the 
international  boundary.  The  Reclamation  Commission  is  very  desirous  that 
I,  as  chief  counsel  of  the  United  States  Reclamation  Service,  should  be  heard 
on  this  matter  before  a  final  determination  of  the  controversy  is  reached  and 
announced. 

If,  therefore,  the  commission  can  see  its  way  clear  to  permit  me  to  be  heard 
in  an  oral  argument  in  support  of  our  view^s,  it  will  be  highly  appreciated. 
I  will  be  prepared  to  present  the  same  at  your  semiannual  meeting  to  be  held 
here  April  3.  If  there  should  be  other  business  on  hand,  any  time  during  the 
week  of  April  3  will  be  convenient  and  agreeable  to  tne,  or  if  the  commission 
prefers  to  hear  the  same  at  a  later  date  any  time  after  May  10  will  suit  my 
convenience. 

Trusting  the  commission  may  see  its  way  clear  to  grant  the  foregoing  request, 
I  am. 

Respectfully, 

Will  R.  King,  Chief  Counsel. 

~"  April  6,  1917. 

Sir  :  I  have  the  honor  to  inform  you  that  at  its  session  held  in  this  city  April 
3  the  International  Joint  Commission  appointed  Tuesday,  the  15th  day  of  May, 
1917,  as  the  time,  and  the  city  of  Detroit,  Mich.,  as  the  place,  for  hearing  sup- 
plemental argument  in  the  matter  of  the  measurement  and  apportionment  of 
the  waters  of  the  St.  Mary  and  Milk  Rivers,  under  Article  VI  of  the  treaty  of 
January  11,  1909. 

The  city  of  Detroit  was  selected  in  pursuance  of  Article  XII  of  the  treaty, 
which  requires  that  in  any  proceeding  "  all  parties  interested  therein  shall  be 
given  convenient  opportunity  to  be  heard."  The  session  will  begin  at  10  o'clock 
a.  m.,  in  the  Federal  Building.  For  further  information  I  inclose  a  copy  of 
the  order  of  the  commission  in  reference  to  the  aforesaid  session  for  a  sup- 
plemental argument  at  Detroit  in  said  matter. 

I  am,  sir,  with  great  respect, 
Your  obedient  servant, 

Whitehead  Kluttz,  Secretary. 


order  adopted  by  the  international  joint  commission. 

Washington,  D.  C,  April  3,  1917. 
*  *  ***** 

Whereas  Mr.  Will  R.  King,  chief  counsel  for  the  Reclamation  Service  of  the 
United  States,  has  applied  to  this  commission  to  be  heard  on  behalf  of  that 
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service  upon  the  qiiestions  involved  in  the  Milk  and  St.  Mary  Rivers  matter 
either  during  the  week  beginning  April  2  or  at  any  time  after  May  10,  1917 : 

Ordered,  That  the  said  application  be  granted,  and  that  counsel  be  notified 
that  the  commission  will  hear  him  at  the  city  of  Detroit,  Mich.,  on  May  15, 
1917,  in  the  Federal  Building  at  10  o'clock  a.  m. 

Ordered  further,  That  notice  to  all  those  who  have  heretofore  appeared  in 
said  matter  be  given  of  the  time  and  place  of  said  hearing,  and  that  at  said 
time  they  will  be  given  an  opportunity  to  reply  to  the  argument  of  Mr.  King, 
if  they  so  desire. 

******* 
List  of  persons  to  whom  notice  was  sent  under  dates  of  April  5  and  6,  1917, 
of  session  of  the  International  Joint  Commission  to  be  held  at  Detroit,  Mich., 
May  15,  1917.  for  hearing  supplemental  argument  in  the  matter  of  the  measure- 
ment and  apportionment  of  the  waters  of  the  St.  Mary  and  Milk  Rivers  under 
Article  VI  of  the  treaty  of  January  11,  1909 : 

The  Secretary  of  State. 

The  Secretary  of  War. 

The  Secretary  of  the  Interior. 

Hon.  Thomas  J.  Walsh,  United  States  Senate. 

Hon.  Henry  L.  Myers,  United  States  Senate. 

Hon.  Jeannette  Rankin,  House  of  Representatives. 

Hon.  John  M.  Evans,  House  of  Representatives. 

Mr.  Manton  M.  Wyvell,  counsel  for  the  United  States  Government. 

Hon.  Samuel  Vernon  Stewart,  governor  of  Montana,  Helena,  Mont. 

The  attorney  general  of  Montana,  Helena,  Mont. 

The  State  engineer  of  Montana,  Helena,  Mont. 

Hon.  Will  R.  King,  chief  counsel,  Reclamation  Service,  Washington,  D.  C. 

Mr.  Arthur  P.  Davis,  chief  engineer.  United  States  Reclamation  Service, 
AA'ashington,  D.  C. 

Mr.  W.  J.  Egleston,  counsel  for  the  Reclamation  Service,  Helena,  Mont. 

Mr.  Morris  Bien,  counsel  for  the  Reclamation  Service,  Washington,  D.  C. 

Mr.  F.  H.  Newell,  United  States  Reclamation  Service,  Washington,  D.  C. 

Mr.  N.  C.  Grover,  United  States  Reclamation  Service,  Washington,  D.  C. 

Mr.  R.  M.  Conner,  United  States  Reclamation  Service,  Washington,  D.  C. 

Mr.  G.  C.  Stevens,  United  States  Geological  Survey,  Washington,  D.  C. 

Mr.  George  Otis  Smith,  Director  United  States  Geological  Survey,  Wash- 
ington, D.  C. 

Mr.  W.  B.  Sands,  counsel  for  the  Water  Users'  Association  of  Chinook, 
Mont. 

Mr.  Henry  O'Hanlon,  counsel  for  the  Upper  Milk  River  W^ater  Users' 

Association,  Chinook,  Mont. 
Mr.  Louis  W.  Hill,  president  Great  Northern  Railroad,  St.  Paul,  Minn. 
Mr.  E.  C.  Lindley,  counsel  for  the  Great  Northern  Railroad,  St.  Paul, 

Minn, 

Mr.  R.  Budd,  assistant  to  the  president  Great  Northern  Railroad,  St. 
Paul,  Minn. 

Mr.  E.  C.  Leedy,  Great  Northern  Railroad,  St.  Paul,  Minn. 

Mr.  Kluttz.  a  similar  notice  was  sent  out  on  the  Canadian  side  to 
the  following-named  persons: 

Lieut.  Col.  C.  S.  Maclnnes,  K.  C,  Ottawa. 

William  J.  Stewart,  chief  hydrographer,  Department  of  Naval  Service, 
Ottawa. 

E.  F.  Drake,  superintendent  of  irrigation.  Department  of  the  Interior, 
Ottawa. 

William  Pearce.  Western  Canada  Irrigation  Association,  Calgary. 
R.  J.  Burley,  Cypress  Hills  AVater  Users'  Association,  Calgary. 

F.  L.  Wanklyn.  general  executive  assistant,  Canadian  Pacific  Railway 
Co.,  Montreal. 

Hon.  William  M.  Martin,  premier  of  Saskatchewan,  Regina. 

E.  W.  Beatty,  vice  president  and  general  counsel  Canadian  Pacific  Rail- 
way Co.,  Montreal. 

George  Harcourt,  Deputy  Minister  of  Agriculture,  Edmonton,  Alberta. 

Sir  Joseph  Pope,  K.  C.  M.  G.,  Under  Secretary  of  State  for  External 
Affairs,  Ottawa. 

J.  S.  Dennis,  assistant  to  president  Canadian  Pacific  Railway  Co., 
Montreal. 
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Mr.  Tawney.  Now,  gentlemen,  we  will  next  take  the  appearances 
of  those  who  are  present  and  their  addresses,  as  well  as  the  names  of 
the  parties  the}^  represent,  beginning  with  the  two  Governments,  as 
we  did  before. 

(The  following  appearances  were  announced:) 

Mr.  Manton  M.  Wvvell,  counsel  for  the  United  States,  Washina'ton, 
D.  C. 

Mr.  Will  R.  King,  chief  counsel,  Eeclamation  Service  of  the  United 
States,  Washington,  D.  C. 

Hon.  Thomas  J.  Walsh,  United  States  Senator  from  Montana, 
Washington,  D.  C. 

Mr.  W.  J.  Egleston,  district  counsel,  United  States  Reclamation 
Service,  Helena,  Mont. 

Mr.  E.  W.  Burr,  district  counsel.  United  States  Reclamation 
Service,  Denver,  Colo. 

Mr.  F.  H.  Newell,  consulting  engineer.  United  States  Reclamation 
Service,  Urbana,  111. 

Mr.  John  C.  Hoyt,  hydraulic  engineer.  United  States  Geological 
Survey,  Washington. 

Mr.  G.  C.  Stevens,  engineer.  United  States  Geological  Survey, 
Washington. 

Mr.  R.  M.  Conner,  engineer.  United  States  Reclamation  Service, 
Washington. 

Mr.  R.  L.  Mitchell,  assistant  attorney  general,  State  of  Montana. 

Mr.  C.  S.  Heidi,  hydrographer,  engineer's  office.  State  of  Montana. 

Lieut  Col.  C.  S.  Maclnnes,  K.  C,  counsel  for  the  Dominion  Gov- 
ernment, Ottawa. 

Mr.  Christopher  C.  Robinson,  assistant  counsel  for  the  Dominion 
Government,  Ottawa. 

Mr.  E.  F.  Drake,  Superintendent  of  Irrigation,  Ottawa. 

Mr.  R.  J.  Burley,  irrigation  engineer,  Department  of  the  Interior, 
Calgary. 

Mr.  C.  H.  Atwood,  Water  Power  Branch,  Department  of  the  In- 
terior, Ottawa. 

Mr.  J.  S.  Dennis,  Assistant  to  the  President,  Canadian  Pacific 
Railway,  Montreal. 

Col.  MacInnes.  Mr.  Chairman,  Mr.  Robinson,  Mr.  Drake,  Mr. 
Burley,  and  myself  represent  not  only  the  Dominion  of  Canada,  but 
I  am  informed  by  Mr.  Drake  that  communication  has  been  received 
from  the  Provinces  of  Alberta  and  Saskatchewan,  from  the  Western 
Canada  Irrigation  Association,  and  from  the  Cypress  Hills  Water 
Users'  Association  that  they  are  satisfied  with  the  same  representa- 
tion. 

Mr.  Tawney.  Are  there  any  other  appearances? 

Mr.  King.  Senator  Walsh  will  be  present  to-morrow  morning,  as 
I  understand,  and  would  like  to  be  heard  before  this  commission  on 
the  questions  involved. 

Mr.  Tawney.  The  Senator  will  arrive,  I  am  informed,  this  after- 
noon, but  not  in  time  to  be  heard  to-da}^  He  was  detained.  His 
appearance  may  be  entered. 

Now,  gentlemen,  in  view  of  the  importance  of  the  matter  involved 
in  this  supplemental  hearing,  and  in  view  of  the  absence  of  one  of 
the  m.embers  of  this  commission,  who  has  been  unavoidably  delayed 
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in  getting  here,  it  has  been  thought  best  not  to  proceed  until  the 
absent  member  of  the  commission  arrives.  The  commission  has  some 
executive  work  in  which  it  could  engage  this  afternoon,  but  if  it 
would  inconvenience  anyone  materially -to  have  it  go  over  until  to- 
morrow morning  we  would  go  on  this  afternoon. 

Col.  MacInnes.  I  would  respectfully  urge,  Mr.  Chairman,  that 
the  matter  be  proceeded  with  as  early  as  possible,  and  if  it  would  suit 
the  convenience  of  the  commission  to  sit  this  afternoon,  I  know  that 
it  would  be  very  agreeable  to  Mr.  Dennis  and  others  who  appear 
here  for  Canada  to  have  the  matter  taken  up  and  disposed  of,  so 
that  we  may  be  released  for  other  duties.  If  it  is  not  asking  too 
much,  we  will  ask  for  permission  to  proceed  not  later  than  this  after- 
noon. 

Mr.  Tawney.  Then  we  will  take  a  recess  until  half -past  2  o'clock 
this  afternoon. 

(A  recess  was  thereupon,  at  10.45  o'clock  a.  m.,  taken  until  2.30 
o'clock  p.  m.) 

AFTER  RECESS. 

The  commission  reconvened  at  the  expiration  of  the  recess. 

Mr.  Tawney.  Judge  King,  we  are  ready  to  proceed. 

Mr.  King.  Of  course,  I  am  ready  to  follow  directions,  but,  as  I 
understood  it,  you  were  to  wait  until  the  other  member  of  the  com- 
mission is  present.    I  should  prefer  that  all  be  present. 

Mr.  Tawney.  We  have  no  word  from  him  and  do  not  know  when 
he  will  be  here,  and  there  are  other  gentlemen  here  who  want  to  get 
away  as  soon  as  possible. 

Mr.  King.  Is  it  the  wish  of  the  commission  that  I  proceed  ? 

Mr.  Tawney.  You  may  go  ahead. 

AEGTJMENT  BY  WILL  R.  Kim,  ON  BEHALF  OF  THE  GOVERNMENT 
OF  THE  UNITED  STATES,  REPRESENTING,  AS  CHIEF  COUNSEL, 
THE  UNITED  STATES  RECLAMATION  SERVICE/ 

Mr.  King.  Mr.  Chairman  and  gentlemen  of  the  commission,  I 
deem  it  a  special  privilege  to  have  an  opportunity  to  present  the 
views  of  the  Reclamation  Commission  as  a  supplement  to  the  very 
able  arguments  of  Mr.  M.  M.  Wyvell,  Mr.  Sands,  and  others,  at  the 
hearing  in  this  matter  held  at  St.  Paul.  With  your  permission,  I 
shall  take  the  matter  up  in  what  I  deem  the  logical  order,  and  at 
the  outset  will  say  that  I  shall  be  pleased  to  have  any  questions  asked 
me  at  any  time  covering  the  points  which  I  shall  present. 

During  the  session  of  the  commission  at  St.  Paul^  Minn.,  on  May 
24  to  28,  1915,  Mr.  F.  H.  Newell  then  Director  of  the  United  States 
Reclamation  Service,  who  is  with  us  to-day,  recommended  that  this 
commission  select  two  engineers  for  the  purpose  of  gathering  further 
data  before  the  final  submission  of  the  controversy.  Some  of  us 
agreed  that  his  plan  would  be  a  wise  one,  but,  as  I  understand  the 
position  taken  by  this  commission,  it  was  deemed  advisable  to  deter- 
mine, first,  what  was  meant  by  the  treaty  between  our  two  great 
countries  before  taking  up  that  feature  and  before  going  to  the 
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expense  of  having  further  water  measurements  made.  Since  then  it 
has  been  decided  not  to  insist  upon  taking  those  steps  until  after  the 
treaty  is  interpreted. 

With  your  honors'  indulgence,  I  desire  to  read  a  part  of  the  treatj 
herein  involved.  It  may  sound  a  little  monotonous  to  read  it,  it 
having  been  read  before  and  having  been  presented  in  the  former 
proceedings,  yet  I  take  it  that  it  is  well  to  read  it  once  more  before 
proceeding  further  with  this  argument.  In  Article  VI  of  the  treaty 
it  is  provided  that — 

The  high  contracting  parties  agree  that  the  St.  Mary  and  Milk  Rivers  and 
their  tributaries  (in  the  State  of  Montana  and  the  Provinces  of  Alberta  and 
Saskatchewan)  are  to  be  treated  as  one  stream  for  the  purposes  of  irrigation 
and  power,  and  the  waters  thereof  shall  be  apportioned  equally  between  the 
two  countries,  but  in  making  such  equal  apportionment  more  than  half  may  be 
taken  from  one  river  and  less  than  half  from  the  other  by  either  country  so  as 
to  afford  a  more  beneficial  use  to  each.  It  is  further  agreed  that  in  the  division 
of  such  waters  during  the  irrigation  season,  between  the  1st  of  April  and  31st 
of  October,  inclusive,  annually,  the  United  States  is  entitled  to  a  prior  appro- 
priation of  500  cubic  feet  per  second  of  the  waters  of  Milk  River,  or  so  much 
of  such  amount  as  constitutes  three-fourths  of  its  natural  flow,  and  that  Canada 
is  entitled  to  a  prior  appropriation  of  500  cubic  feet  per  second  of  the  flow 
of  St.  Mary  River,  or  so  much  of  such  amount  as  constitutes  three-fourths 
of  its  natural  flow. 

The  channel  of  the  Milk  River  in  Canada  may  be  used  at  the  convenience 
of  the  United  States  for  the  conveyance,  while  passing  through  Canadian  ter- 
ritory, of  waters  diverted  from  the  St.  Mary  River.  The  provisions  of  Article 
II  of  this  treaty  shall  apply  to  any  injury  resulting  to  property  in  Canada 
from  the  conveyance  of  such  waters  through  the  Milk  River. 

The  measurement  and  apportionment  of  the  water  to  be  used  by  each  country 
shall  from  time  to  time  be  made  jointly  by  the  properly  constituted  reclamatioia 
officers  of  the  United  States  and  the  properly  constituted  irrigation  officers 
of  His  Majesty  under  the  direction  of  the  International  Joint  Commission. 

NoAv,  gentlemen  of  this  high  joint  commission,  before  whom  I  have 
the  honor  to  appear,  permit  me  to  say  that  I  am  not  altogether  cer- 
tain that  I  voice  the  judgment  of  all  others  representing  the  United 
States,  the  State  of  Montana,  and  the  citizens  thereof,  participating 
in  connection  with  this  matter,  but  I  understand  this  treaty  to  mean, 
that  if  at  any  time  there  is  less  than  the  500  second- feet  of  water 
in  either  of  the  streams  in  question,  the  respective  countries,  as  they 
are  designated,  may  take  three-fourths  of  the  water  supply  then 
found  flowing  in  that  stream,  whichever  stream  it  may  be.  After 
the  500  second-feet  shall  have  been  supplied  to  either  of  the  coun- 
tries in  either  of  the  streams  involved,  as  designated  in  the  treaty, 
then  the  water  in  excess  thereof  is  equally  to  be  divided  between  the 
two  countries. 

.  Previously  when  before  this  honorable  commission  on  this  matter 
the  subject  of  the  interpretation  of  the  treaty  was  incidentally  men- 
tioned by  me,  but  no  detailed  discussion  was  had  involving  the 
particular  question  now  presented.  As  I  remember  it,  I  indicated 
something  to  the  effect  that  in  order  to  reach  a  proper  interpretation 
of  this  treaty  between  our  great  countries  we  should  take  into  con- 
sideration the  results  eventually  that  might  ensue  by  reason  of  the 
interpretation  to  be  reached  one  way  or  the  other.  One  member  of 
this  commission  at  the  time  indicated  that  in  his  view  such  was  not 
the  rule  governing  the  construction  of  treaties. 

To  begin  with  I  shall  therefore  take  up  that  feature,  and  in  doing 
so  I  feel  safe  in  saying  and  assuming  as  a  premise  that  all  oMthorities 
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ioncur  in  holding  to  the  effect  that  the  settled  "  rules  of  construction  " 
afplicable  to  private  contracts^  including  the  rules  governing  the 
admission  of  extrinsic  evidence  in  the  determination  of  the  intent  of 
the  parties^  ivith  equal  force  apply  to  treaties  hettceen  7iations. 

On  this  subject  the  rule  is  stated  in  Chancellor  Kent's  Commen- 
taries (vol.  1,  p.  174)  as  follows: 

Treaties  of  every  kind,  when  made  by  tlie  competent  authority,  are  as  obliga- 
tory upon  nations  as  private  contracts  are  binding  upon  individuals ;  and  they 
are  to  receive  a  fair  and  liberal  interpretation  according  to  the  intention  of  the 
contracting  parties,  and  to  be  kept  with  the  most  scrupulous  good  faith.  Their 
meaning  is  to  be  ascertained  by  the  same  rules  of  construction  and  course  of 
reasoning  ivhich  tve  apply  to  the  interpretation  of  private  contracts. 

In  Whitney  v.  Eobertson  (124  U.  S.,  194)  it  is  held  that— 

By  the  Constitution  a  treaty  is  placed  on  the  same  footing  and  made  a  like 
obligation  with  an  act  of  legislation    *    *  *. 

It  will  thus  be  observed  that  the  same  rules  are  applicable  to  the 
construction  of  treaties  as  to  contracts  entered  into  between  indi- 
viduals or  legislative  enactments,  as  the  case  may  be,  whether  such 
enactments  are  the  result  of  an  act  of  Congress  or  of  a  State.  Upon 
this  point  I  refer  to  Tucker  v.  Alexandroff  (183  U.  S.,  424,  437) ; 
United  States  v.  Arredondo  (6  Pet.,  691,  710)  ;  and  United  States  v. 
D'Auterive  (10  Plow.,  609,  622). 

The  principles  to  Avhich  I  here  refer  may  appear  to  this  honorable 
body  as  being  somewhat  elementary,  but,  from  the  observations 
made  at  the  former  hearing  in  St.  Paul,  as  printed,  and  which  I  have 
carefully  considered,  there  appears  to  be  some  difference  of  opinion 
on  the  subject.  My  reasons  for  referring,  therefore,  to  the  decisions 
bearing  on  that  point,  I  trust,  are  pardonable. 

The  rules,  gentlemen,  are  too  well  settled  to  admit  of  doubt  that 
where  a  latent  ambiguity,  or  whatever  term  you  choose  to  call  it, 

open  to  construction  "  may  appear,  whether  in  a  contract,  in  an  act 
of  legislation,  or  a  treaty — all  lawyers  agree,  and  I  therefore  take  it 
for  granted  that  you  agree  with  me — that  under  such  circumstances 
extrinsic  evidence  is  always  admissible  to  determine  what  the  parties 
to  such  contract,  the  members  acting  upon  such  legislation,  or  the 
party  Governments  to  the  treat}^  had  in  mind  at  the  time  of  the 
execution  thereof.  If  this  premise  shall  be  agreed  to  then  it  follows 
that  the  treaty  under  consideration,  in  order  to  determine  its  import, 
necessarily  includes  all  diplomatic  correspondence  leading  up  to  and 
considered  in  the  making  of  the  treat}^  Gentlemen,  in  view  of  the 
fact  that  the  former  record  in  this  case  sets  forth  all  of  this  diplomatic 
correspondence,  and  since  you  have  it  before  you,  I  feel  that  it  would 
be  taking  up  too  much  valuable  time  to  read  from  that  diplomatic 
correspondence.  However,  I  call  your  attention  to  the  inclusion 
thereof  in  the  record  as  presented  in  the  hearing  in  May,  1915 ;  and, 
in  view  of  the  rules  Avhich  I  have  annunciated  and  expect  to  demon- 
strate to  be  the  law  of  construction  under  such  circumstances,  I 
assume  that  you  will  give  the  same  your  careful  consideration.  To 
carry  out  the  conclusion  of  the  premises  which  I  feel  that  I  have  laid 
before  you.  it  becomes  incumbent  upon  us  to  show  that  in  this  treaty 
there  is  such  an  ambiguity  as,  under  all  the  rules  of  construction,  will 
entitle  the  treaty  to  interpretation;  and  whatever  view^  may  be 
taken,  I  am  firmly  of  the  opinion  we  will  have  to  reach  the  conclu- 
sion that  this  treaty  is  open  to  construction — open  now  to  construe- 
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tion  at  the  hands  of  this  honorable  commission.  Applying  the  rule 
here,  very  important  does  it  become  that  we  examine  the  language 
of  the  entire  treaty;  yes,  every  paragraph,  every  sentence;  every 
clause;  and,  in  fact,  examine  every  Avord,  in  order  to  determine 
whether  there  is  any  room  for  construction;  and,  if  so,  what  con- 
struction shall  be  placed  thereon  so  as  to  make  the  entire  instrument 
effective,  if  possible. 

Mr.  Tawney.  Judge  King,  do  you  contend  that  any  other  part  of 
this  treaty  has  any  bearing  upon  or  should  be  considered  in  connection 
with  the  construction  of  Article  VI? 

Mr.  King.  I  do.  I  think  we  have  a  right  to  take  into  consideration 
the  treaty  in  its  entirety ;  the  preamble  and  everything  in  connection 
with  it.  It  is  our  duty,  under  all  rules  of  construction,  to  read  this 
treaty  as  one  instrument,  and  so  to  read  it  as  to  make  every  para- 
graph, sentence,  and  word  effective,  if  permissible  under  the  language 
of  the  treaty. 

Mr.  Tawney.  That  would  be  true,  undoubtedly,  as  to  the  parts  of 
the  treaty  that  are  dependent.  Article  VI  is  entirely  independent 
from  all  the  other  articles  of  the  treaty  outside  of  the  preamble. 

Mr.  King.  Well,  I  am  not  prepared  to  admit  that,  except  in  a  lim- 
ited way.  Generally  speaking,  such  is  the  position  I  am  taking,  but 
I  am  not  prepared  to  admit  the  limited  way  in  which  you  have  stated 
it,  any  more  than  one  would  be  justified  in  admitting  that  one  section 
of  a  statute  must  be  construed  independent  of  another  section  when 
they  are  all  included  within  the  one  act  passed,  and  overlooking  all 
the  sections  pertaining  to  the  same  subject  matter.  My  position  is 
that  every  section,  paragraph,  sentence,  phrase,  and  word  must  be 
taken  into  consideration,  in  order  that,  taking  the  same  as  a  whole,  we 
may  be  able  to  determine  what  was  the  intention  of  the  contracting 
parties. 

Mr.  MiGNAUET.  This  is  a  provision  for  a  special  case.  It  has  noth- 
ing to  do  with  the  general  policy  of  the  treaty  which  refers  to  bound- 
ary waters  and  their  uses  and  obstructions.  Article  VI  is  a  special 
matter  which  does  not  refer  to  boundary  waters,  but  to  the  apportion- 
ment of  two  rivers  in  Montana,  Alberta,  and  Saskatchewan. 

Mr.  King.  I  agree  with  you,  Mr.  Commissioner,  on  that  point,  to 
the  effect  that  the  question  of  boundary  waters  in  its  strictest  sense  is 
not  here  involved,  as,  for  example,  matters  in  connection  with  the  St. 
Lawrence  River,  or  other  rivers  flowing  along  the  boundary  line. 
The  point  which  I,  as  chief  counsel  of  the  United  States  Reclamation 
Service,  am  trying  to  make,  and  sincerely  hope  to  be  able  to  make, 
providing  I  am  able  to  make  myself  clear,  is  to  the  effect  that  the 
question  before  us  has  reference  to  waters  flowing  across  the  boundary 
line  and  not  to  waters  strictly  held  to  be  boundaries.  The  question  of 
our  "  boundary  waters  "  as  construed  by  the  treaty  itself  has  nothing 
whatever  to  do  with  the  case  which  we  are  now  considering.  That 
much  I  will  concede.  But  I  do  not  assume  to  speak  for  others  who 
may  present  their  views  in  the  interests  of  the  United  States  in  this 
case. 

With  your  permission,  gentlemen,  I  will  now  proceed  along  the  line 
of  my  argument  and  in  the  order  I  have  in  mind,  by  which  I  will 
reach  and  cover  the  questions  here  involved. 

To  begin,  let  us  examine  the  language  of  the  entire  treaty.  It  is 
important  that  we  do  so  in  order  to  determine,  first,  whether  there  is 
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any  "  room  for  construction,"  and,  if  so,  what  construction  should  be 
placed  thereon  so  as  to  make  the  entire  instrument,  including  every 
paragraph,  sentence,  and  word,  effective. 

In  order  to  determine  the  effectiveness  of  the  instrument,  involving 
the  interests  of  our  two  great  united  Nations,  under  the  rule  of  con- 
struction which  places  the  interpretation  of  treaties  under  the  same 
rules  of  interpretation  applied  in  the  construction  of  contracts,  stat- 
utes, and  constitutions,  there  can  be  no  question  but  that  we  may  take 
into  consideration  the  ultimate  effect  of  the  construction  to  be  placed 
thereon.  In  doing  this  we  can  not,  in  this  connection,  overlook  the 
imperative  necessity  of  not  giving  it  a  construction  that  may  defeat 
the  very  purpose  for  which  the  treaty  was  made.  Gentlemen  of  this 
commission,  it  appears  to  me  to  be  plain  that  if  the  effect  of  any  in- 
terpretation shall  prove  disastrous  to  either  side  of  the  boundary  line 
of  the  two  Nations,  that  in  itself  is  sufficientl}^  indicative  of  the 
fact  that  such  an  understanding  was  not  in  mind  when  the  treaty  was 
executed. 

In  referring  to  the  mode  of  construing  statutes,  Judge  Cooley,  in 
his  unexcelled  work  on  Constitutional  Limitations  (7th  ed.,  p.  91), 
says : 

The  rule  applicable  here  is,  that  effect  is  to  be  given,  if  possible,  to  the  whole 
instrument  and  to  every  section  and  clause.  If  different  portions  seem  to  con- 
flict, the  courts  must  harmonize  them,  if  practicable,  and  must  lean  in  favor 
of  a  construction  which  will  render  every  word  operative  rather  than  one  which 
may  make  some  words  idle  and  nugatory.  This  rule  is  applicable  mth  special 
force  to  written  constitutions  *  *  *.  It  is  scarcely  conceivable  that  a  case 
can  arise  where  a  court  would  be  justified  in  declaring  any  portion  of  a  written 
constitution  nugatory  because  of  ambiguity.  One  part  may  qualify  another  so 
as  to  restrict  its  operation,  or  apply  it  otherwise  than  the  natural  construction 
would  require  if  it  stood  by  itself ;  but  one  part  is  not  to  be  allowed  to  defeat 
another,  if  by  any  reasonable  construction  the  two  can  be  made  to  stand  to- 
gether. 

There  appears  an  interesting  discussion  to  the  same  point  in  State 
V.  Cochran  (55  Or.,  179;  105  Pac,  888),  in  which  the  constitutional- 
ity of  the  appointment  of  two  additional  justices  of  the  Supreme 
Court  of  Oregon  (of  which  I  had  the  honor  of  being  one)  was 
brought  in  question  under  proceedings  instituted  by  the  attorney 
general  of  Oregon. 

I  want  to  emphasize  the  feature,  that  if  this  treaty  can  be  given 
such  construction  as  will  give  effect  to  every  paragraph,  sentence,  and 
word,  such  construction  should  be  adopted  and,  if  that  rule  of  con- 
struction shall  by  you  be  sustained,  which  is  upheld  by  all  of  the 
authorities  both  in  this  country  and  Great  Britain  so  far  as  I  know, 
I  shall  then  have  few,  if  any,  fears  as  to  the  outcome  of  this  con- 
troversy. 

In  Jones  v.  Walker  (2  Paine's  C  C,  705)  Mr.  Justice  Jay.  who 
was  afterwards  a  Justice  of  the  Supreme  Court  of  the  United  States, 
held: 

A  preamble  can  not  annul  enacting  clauses ;  but  when  it  evinces  the  intention 
of  the  legislature  and  the  design  of  the  act,  it  enables  us,  in  cases  of  two  con- 
structions, to  adopt  the  one  most  consonant  to  their  intention  and  design. 

Now,  gentlemen,  I  mention  this  for  the  reason  that  I  think  that, 
taking  the  treaty  by  its  "  four  corners,'-  we  are  in  duty  bound  under 
all  rules  of  construction  to  take  into  consideration  the  preamble  lead- 
ing up  to  the  treaty,  as  well  as  all  of  its  other  parts,  in  determining 
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what  was  under  consideration,  what  was  intended,  and  the  purpose 
for  which  it  was  made. 

From  the  proclamation  or  preamble  of  the  treaty  in  hand  it  will 
be  observed  that  its  purposes  were : 

(1)  "To  prevent  disputes  regarding  the  use  of  boundary  waters," 
Avhich  under  the  definition  of  boundary  waters  later  appearing  in  the 
treaty,  are  not  involved  here ; 

(2)  "To  settle  all  questions  which  are  now  pending  between  the 
Ignited  States  and  the  Dominion  of  Canada  " — and  I  now  call  your 
honors'  attention  to  the  words  "  now  pending  " — "  involving  the 
rights,  obligations,  or  interests  of  either  in  relation  to  the  other  or 
to  the  inhabitants  of  the  other  along  their  common  frontier;" 

(3)  "To  make  provision  for  the  adjustment  and  settlement  of  all 
such  questions  as  may  hereafter  arise." 

NoAY,  gentlemen,  note  the  word  "  hereafter  ";  with  reference  to  con- 
troversies which  may  "  hereafter  arise  "  betAveen  the  two  countries. 
I  want  to  lay  especial  emphasis  on  these  words.  They  are  also  re- 
peated in  the  succeeding  paragraph  of  the  treaty.  I  call  attention  to 
these  features  as  evidence  of  what  was  in  mind  when  this  treat}^  was 
entered  into. 

In  order  properly  to  understand  the  points  hereafter  made,  the 
words  "  now  pending  "  and  the  phrase  "  such  questions  as  may  here- 
after arise,"  referring  to  disputes  present  and  future,  together  with 
the  expression  "  along  their  common  frontier  "  in  defining  locality, 
should  especialh^  be  noted.  Now,  gentlemen,  all  of  this  indicates  that 
this  treaty  was  made  for  the  purpose  of  settling  controversies  with 
which  the  two  countries  were  then  confronted,  which  questions  are, 
so  far  as  here  involved,  pointed  out  in  Article  VI  of  the  treaty  under 
consideration. 

Again,  in  the  preliminary  article,  "boundary  waters"  are  defined, 
after  which  it  is  expressly  stated  that  the  boundary  waters  do  not 
include  "  tributary  loaters  which  in  their  natural  channels  would  flow 
into  such  lakes,  rivers,  and  waterways,  or  waters  flowing  from  such 
lakes,  rivers,  and  waterways,  or  the  waters  of  rivers  floioing  across 
the  boundary.''^ 

You  will,  therefore,  note  that  it  is  expressly  pointed  out  that  the 
boundary  waters  do  not  include  the  waters  flowing  across  the 
boundary.  There  is  no  dispute,  therefore,  between  us  on  that  feature. 
But  the  waters  w^hich  are  now  to  be  determined,  as  I  take  it,  are, 
impliedly,  the  w^aters  flowing  across  the  boundaries. 

In  Article  II  reference  also  is  made  to  waters  of  either  country 
flowing  "  across  the  boundary ^  Now,  gentlemen,  it  will  be  noted 
that  in  Article  II  the  words  "  across  the  boundary  "  are  used.  This 
clearly  indicates  that  the  streams  flowing  across  the  boundary  were 
in  the  minds  of  the  high  contracting  parties  at  the  time  of  entering 
into  this  treaty. 

Coming  now  to  Article  VI,  provision  is  made  for  the  proportionate 
amount  of  water  to  be  used  north  of  the  international  line  from  the 
St.  Mary  River,  and  a  like  provision  appears  with  reference  to  the 
use  w^hich  may  be  made  of  the  water  from  Milk  River,  to  which  the 
United  States  is  entitled.  This  is  follow^ed  by  a  provision  that  the 
channel  of  Milk  River,  in  the  Dominion  of  Canada,  may  be  used  at 
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the  convenience  of  the  United  States  for  the  conveyance  of  water  by 
and  for  use  in  the  United  States. 

Now,  when  it  was  indicated  that  the  channel  of  Milk  Eiver  might 
be  used  at  the  convenience  of  the  United  States  for  the  conveyance  of 
water  by  the  United  States  and  for  the  return  of  water  to  and  for 
use  in  the  United  States,  it  certainly  meant  something.  And  before  I 
am  through  with  my  argument  I  expect,  at  least  hope,  to  be  able  to 
demonstrate  that  if  the  construction  of  the  treaty  contended  for  by 
the  able  counsel  who  appears  and  has  appeared  as  the  representative 
of  the  attorney  general  of  the  Dominion  of  Canada,  is  adopted,  the 
provision  in  that  treaty  to  which  I  refer  would  certainly  be  a  useless 
provision  and  would  mean  nothing. 

It  is  also  provided  in  that  treaty  that  the  waters  of  the  two  streams 
(the  St.  Mary  and  Milk  Rivers)  "  shall  be  apportioned  equally  be- 
tween the  two  countries  "  and  that  in  so  doing  the  tributaries  of  the 
two  streams  "  in  the  State  of  Montana  and  the  Provinces  of  Alberta 
and  Saskatchewan  "  are  to  be  treated  as  one  stream.  This  feature 
was  touched  upon  in  the  argument  at  the  first  hearing,  but  the  im~ 
portance  of  this  matter  under  present  conditions  demands  that  I  go 
into  it  further. 

When  it  is  observed  that  reference  is  made  to  controversies  "  now 
pending^''  as  to  waters  flowing  across  the  boundary  line;  when  it  is 
made  clear  in  the  treaty  that  each  of  the  contracting  parties  is  to  be 
entitled  to  the  use  (by  considering  them  as  one  stream)  of  the  waters 
of  both  streams  as  they  flow  through  Canada,  then  under  the  most 
favorable  light  in  which  this  treaty  may  be  viewed  with  respect  to 
the  contentions  of  the  Dominion  of  Canada  as  to  what  is  meant  by 
"  tributaries  "  to  be  considered  in  determining  the  quantity  of  water 
which  may  be  used  on  either  side  of  the  line,  it  must  be  admitted  that 
the  treaty  under  consideration  presents  an  ambiguity  latent  in  form, 
and,  whatever  may  be  the  form,  at  least  "  open  to  construction."  I 
emphasize  this  feature,  gentlemen  of  the  commission,  for  the  reason 
that  under  all  authorities,  as  I  read  and  understand  them,  if  a  latent 
ambiguity  is  here  disclosed  and  under  the  law  such  ambiguity  is 
open  to  construction,  then  there  can  be  no  question  as  to  the  right  of 
this  commission,  and  also  the  duty  of  the  commission,  to  take  into 
consideration  all  the  correspondence  and  everything  else  that  lead 
up  to  the  formation  of  the  treaty. 

Mr.  MiGNATjLT.  It  appears  that  it  is  an  essential  part  of  your  argu- 
ment that  an  ambiguity  must  be  disclosed. 

Mr.  King.  That  is  one  part. 

Mr.  MiGNAULT.  It  would,  therefore,  seem  essential  to  point  out 
where  the  ambiguity  is. 

Mr.  King.  This  is  what  I  have  been  endeavoring  to  do,  and  I  am 
following  a  line  of  argument  which,  I  think,  does  and  will  demon- 
strate, before  I  am  through,  that  the  ambiguity  exists  when  it  refers 
to  the  streams  and  their  tributaries,  and,  when  this  ambiguity  is  once 
disclosed,  then  the  treaty  becomes  open  to  construction,  and  when 
once  you  are  satisfied  on  that  feature  I  will  not  be  worried  about  the 
result,  for  when  an  ambiguity  is  disclosed  and  the  treaty  comes  to  be 
recognized  as  being  open  to  construction,  then  all  the  transactions 
leading  up  to  the  treaty  will  be  open  to  construction,  and  it  is  for 
that  purpose  that  I  am  going  so  extensively  into  this  preliminary 
feature  of  the  principle  upon  which  I  base  my  argument. 
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A  fair  sample  of  ambiguities  in  treaties  will  be  found  in  \Yliat  is 
known  as  the  "  holy  alliance  "  treaty,  entered  into  after  the  Battle  of 
Waterloo  between  the  sovereigns  of  Austria,  Russia,  and  Prussia,  in 
which  they  bound  themselves,  under  language  which  may  be  quoted 
covering  the  particular  point :  "  To  aid  one  another  in  conformity 
^vith  the  Holy  Sc^*ipture  on  every  occasion."  It  will  thus  be  seen  that 
as  to  what  was  meant  by  "  Holy  Scripture  "  was  a  matter  upon  which 
even  those  high  in  the  international  authority  differed.  As  stated  by 
one  author:  "By  this  high-sounding  profession  they  seem  to  have 
meant  no  more  than  that  they  would  crush  the  desire  for  libert}^  and 
reform  which  began  to  show  itself  in  the  several  countries."  This 
theory  of  the  intent  has  been  demonstrated  thousands  of  times  since 
and  is  on  the  map  of  active  operations  to-day ;  it  constituted  what  was 
deemed  by  some  of  the  nations  parties  to  the  treaty,  and  others  not  a 
party  (taking  the  theory  enunciated  in  the  treaty  as  a  basis),  a 
means  for  the  persecution  of  those  differing  in  religion  from  the 
"  powers  that  be  "  of  nations,  and  has  cost  the  world  untold  loss  of 
lives  and  unimaginable  suffering.  When  the  treaty  was  signed  it  was 
on  the  theory  that  it  would  merely  satisfy  a  "  hobby  "  of  the  Czar  of 
Russia,  but  subsequent  events  disclosed  that  there  was  "  method  in  his 
madness."  Unfortunately,  France  in  her  defeated  condition  could 
not  w^ell  refuse  to  join  the  alliance;  but  to  the  credit  and  glory  of 
England,  she,  with  the  suspicion  that  its  object  was  the  maintenance 
of  despotic  governments,  refused  to  join  in  the  alliance.  This  his- 
torical feature,  how^ever,  has  little  to  do  with  the  matter  now  before 
us,  but  serves  as  an  example  of  a  statement  which  is  "  open  to  con- 
struction," wdiether  we  call  it  a  latent  ambiguity  or  otherwise.  It 
matters  little  whether  or  not  the  treaty  here  may  be  said  to  contain 
a  latent  ambiguity,  for  whatever  may  be  said  it  is  at  least  open  to 
construction^  and  when  admitted  to  be  open  to  construction,  there 
can  be  but  little  if  any  doubt  as  to  the  final  outcome. 

Mr.  MiGNAULT.  The  word  "  tributaries  "  is  not  ambiguous. 

Mr.  King.  The  Avord  "  tributaries  "  standing  alone  is  not  ambigu- 
ous, but  when  you  consider  it  in  connection  with  the  entire  treaty; 
when  you  take  it  into  consideration  in  connection  with  the  statement 
which  discloses  that  there  was  to  be  a  settlement  of  controversies 
"  now  fending  " ;  w^hen  you  vieAV  it  in  connection  wdth  the  expression 
"  across  the  boundaries  " ;  when  you  consider  it  in  connection  with  the 
statement  defining  w^hat  boundary  waters  are,  you  will  readily  see 
that  there  is  an  ambiguity  and  that  it  merely  takes  the  boundary 
Avaters  out  of  the  category  of  this  treaty  to  be  considered,  and  Avhich 
treaty  is  noAv  being  considered,  and  upon  w^hich  innumerable  persons 
for  generations  haA^e  differed  in  opinion,  AAdiich  are  not  boundary 
Avaters  in  the  sense  of  flowing  along  the  international  line,  and  leaves 
for  our  consideration  o^ly  those  not  boundary  waters  in  the  sense  to 
Avhich  I  ref-er  but  those  which  floAv  from  one  nation  into  another. 

I  think,  gentlemen,  before  I  am  through  I  Avill  be  able  to  disclose 
in  my  argument  that  there  is  an  ambiguity  entitled  to  interpreta- 
tion, and  Avhen  this  is  once  established,  there  can  be  no  question  as  to 
the  right  or  duty  of  this  commission  under  all  rules  of  construction  to 
consider  all  of  the  transactions,  diplomatic  correspondence,  etc.,  lead- 
ing up  to  the  formation  of  this  treaty. 
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Under  the  well-established  authorities,  from  which  there  appears  to 
be  no  dissent,  it  follows  that  in  considering  a  latent  ambiguity,  each, 
either,  and  all  of  the  contracting  parties  may  present  all  data  giving 
rise  and  leading  up  to  the  making  of  the  instrument  being  interpreted. 
For  example,  to  consider  other  tributaries  than  those  of  an  interna- 
tional character — that  is  to  say,  to  consider  all  the  tributaries  south 
of  the  boundary  line  and  which  may  be  wholly  within  the  State  of 
Montana,  and  make  a  division  of  waters  on  the  basis — might,  and 
probably  would,  result  in  there  being  no  water  to  flow  through  the 
Dominion  of  Canada  through  the  channel  of  the  Milk  Eiver  to  be 
used  by  the  United  States. 

If  it  appears,  in  order  to  reach  any  other  construction  than  that 
for  which  we  are  contending,  that  there  will  be  no  water  to  flow 
through  the  channel  of  Milk  River  into  the  United  States,  that  in 
itself  should  be  sufficient  to  demonstrate  that  it  was  not  the  intention 
of  the  treaty-making  powers  to  divide  the  tributaries  on  the  basis  of 
nguring,  in  connection  with  the  tributaries  crossing  the  boundary, 
any  of  the  tributaries  in  Montana  or  tributaries  entirely  within  the 
United  States.  This  was  the  feature  I  had  in  mind  when  I  said,  at 
our  meeting  at  St.  Paul  nearly  two  years  ago,  that  in  order  to  de- 
termine the  intention  of  the  treaty-making  powers  we  must  neces- 
sarily take  into  consideration  the  ultimate  results  to  follow  whatever 
interpretation  might  be  placed  upon  such  treaty.  I  take  it  that  it 
Avill  be  a  waste  of  words  to  stand  here  and  assert,  or  even  intimate, 
that  the  purpose  in  entering  into  this  treaty  Avas  to  give  the  United 
States  the  right  to  the  use  of  the  channel  of  a  river — whether  you 
call  it  by  the  name  of  Milk  River  or  otherwise — through  the  Domin- 
ion of  Canada  if  there  was  to  be  no  water  to  flow  through  it.  That, 
gentlemen,  appears  to  me  to  be  so  manifest  that  it  is  useless  to  dis- 
cuss it.  I  do  not  mean  by  that  to  say  that  such  was  the  intention. 
I  am  only  giving  these  ideas  as  a  basis  of  my  reasoning  later  to 
follow;  and,  in  the  end,  I  hope  to  be  able  to  convince  you  that  as  a 
logical  sequence  of  the  reasoning  which  I  am  endeavoring  here  to 
give  we  may  be  able  to  reach  the  same  conclusion. 

Mr.  MiGNAULT.  But,  Judge  King,  that  article  of  the  treaty  seems 
to  provide  that  the  channel  of  the  Milk  River  in  Canada  may  be  used 
at  the  convenience  of  the  United  States  for  the  conveyance  of  the 
water  diverted  from  the  St.  Mary  River.  The  idea,  as  I  take  it, 
was  this :  The  United  States  proposed  to  divert  certain  waters  from 
the  St.  Mary  River  and  to  bring  them  down  into  the  valley  of  the 
lower  Milk  River  where  they  Avere  needed  for  irrigation,  and  for 
that  purpose  the  waters  were  to  flow  through  the  channel  of  the 
Milk  River  through  Canada,  thence  into  the  United  States. 

Mr.  King.  That  is  my  understanding. 

Mr.  MiGNAULT.  But  how  do  the  tributaries  come  in  there? 

Mr.  King.  They  will  materially  figure  in  this  connection  when  it 
comes  to  estimating  the  amount  of  water  to  be  divided  on  the  line 
between  the  two  countries.  Before  I  get  through  with  my  argument  I 
trust  I  may  be  able  to  show  to  the  satisfaction  of  this  commission 
that  if  the  tributaries  of  Montana  and  the  flow  of  the  water  therein 
entirely  within  the  State  of  Montana  are  calculated  in  the  estimate, 
the  United  States  can  not  possibly  receive  the  amount  of  water 
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to  which  our  Nation  is  entitled,  or  intended  to  be  entitled  to,  under 
the  treaty.  When  that  feature  is  disclosed,  then,  the  demonstra- 
tion thereof  will  certainly  show  such  an  ambiguity  as  to  entitle 
this  honorable  commission  to  take  into  consideration  all  of  the  trans- 
actions leading  up  to  the  treaty,  in  order  to  determine  what  was 
really  intended  thereby. 

Mr.  Magrath.  Your  argument,  as  I  take  it,  is  this,  provided  I 
understand  it  correctly :  Taking  the  tributaries  in  Montana  into  ac- 
count and  adding  them  to  all  other  tributaries  and  the  amount  of 
water  flowing  therein,  then,  as  I  understand  it,  your  contention  is 
that  vou  will  not  be  able  to  draw^  water  from  the  St.  Mary  River  at 
all.  ^ 

Mr.  King.  I  have  not  figured  the  data  out  to  the  extent  of  being 
able  to  say  that  we  would  not  get  any  water  at  all,  but  only  to  the 
extent  that  by  following  the  Canadian  contention  the  supply  is  so 
reduced  so  as  to  make  the  quantity  available  for  reclamation  projects 
in  the  United  States  wholly  inadequate.  But,  assuming  that  the 
tJnited  States  would  not  receive  any  water  under  such  construction 
of  the  treaty — which  is  true  under  such  circumstances — this  fact  in 
itself  serves  to  demonstrate  that  such  was  not  the  intention  of  the 
treaty.  As  we  frequently  take  an  extreme  illustration  for  the  pur- 
pose of  argument,  I  am  supposing  for  the  sake  of  argument  that 
there  will  be  no  water  at  all  to  flow  through  what  is  knoAvn  as  the 
Milk  River  channel.  I  do  not  mean  to  be  understood  as  saying  that 
it  necessarily  follows  there  will  be  no  water  at  all,  but  I  feel  reason- 
ably safe  in  assuming  that  the  construction  contended  for  by  our  op- 
ponents would  result  in  so  materially  reducing  the  supply  as  to 
defeat  the  very  purpose  for  ivhich  the  treaty  was  consummated ;  and, 
gentlemen,  when  we  can  demonstrate  that  the  treaty,  if  a  construc- 
tion is  to  be  placed  upon  it  different  from  that  which  we  think  should 
be  accorded,  leads  to  absurd  or  disastrous  results,  then  just  to  that 
extent  we  have  demonstrated  that  there  is  such  an  ambiguity  therein 
as  entitles  the  taking  into  consideration  of  all  the  transactions, 
whether  diplomatic  or  otherwise,  leading  up  to  the  making  of  the 
treaty. 

Mr.  MiGNAULT.  To  what  tributaries  do  you  refer?  Are  they  the 
tributaries  below  the  Eastern  Crossing  of  the  Milk  River  ? 

Mr.  King.  Your  inquiry  is  a  little  in  advance  of  the  order  in  whicli 
I  expected  to  present  this  matter,  but  if  the  word  "  tributaries  "  is  to 
be  taken  literally  it  must  include  all  the  tributaries  in  Montana  south 
of  the  international  line  between  our  two  countries  as  to  which  there 
are  vested  water  rights.  For  example,  assuming  that  there  are  a 
million  acre-feet  of  water — that  is  to  say,  sufficient  water  to  cover  a 
million  acres  1  foot  deep — entirely  within  the  State  of  Montana,  and 
you  should  add  to  that  the  few  acre-feet  flowing  through  St.  Mary 
and  Milk  Rivers,  and  equally  divide  the  total  of  those  figures  at  the 
boundary  line,  giving  to  the  citizens  of  Canada  an  amount  of  Avater 
equal  to  one-half  after  adding  thereto  the  flow  of  such  tributaries,  it 
would  readily  be  seen  that  by  so  doing  Canada  would  receive  all  the 
water  in  those  two  streams  before  the  water  flowing  through  the 
channels  of  Milk  River  would  cross  the  international  boundary  line 
into  the  United  States. 
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Mr.  MiGNAULT.  I  simply  put  questions  to  you  as  I  wish  to  get  your 
contention.  Assume  that  the  flow  of  the  Milk  River  is  1,000  second- 
feet  and  the  share  of  the  United  States  is  500  second-feet.  The  flow^ 
of  the  St.  Mary  River,  we  will  say,  is  1,000  second-feet.  They 
divert  500  second-feet  from  the  St.  Mary  River  into  the  Milk  River. 
Now,  how  does  the  question  of  the  boundaries  come  in  ?  Your  canal 
leads  from  the  St.  Mary  River  to  one  of  the  branches  of  the  Milk 
River  in  Montana  before  it  flows  into  Canada  at  all.  Then  these 
waters  follow  the  course  of  the  Milk  River  through  Canada  and  go 
down  to  the  lower  Milk  Valley  into  Montana.  Now,  how  do  the  trib- 
utaries affect  the  extent  of  the  water  which  is  diverted  reaching  the 
lower  Milk  River  Valley? 

Mr.  King.  They  could  not  affect  it  because  the  tributaries  involved 
and  under  consideration  are  all  in  Montana  below  the  international 
boundary  line. 

Mr.  MiGNAULT.  I  do  not  see  how  they  could. 

Mr.  King.  If  it  is  conceded  that  they  could  not  affect  it,  then 
there  is  nothing  to  argue;  but  if  we  take  all  the  tributaries  in  Mon- 
tana and  add  their  entire  flow  to  the  flow  of  those  in  Canada  and 
then  divide  the  total  by  two  it  will  readily  be  seen  that  it  makes 
a  fatal  difference  to  the  United  States  in  the  result  as  to  the  division 
of  waters  on  or  along  the  boundary  line  above  the  tributaries  in 
Montana. 

Mr.  Tawney.  Judge  King,  I  assume  that  neither  of  the  parties  to 
this  treaty  knew  the  aggregate  flow  of  either  of  these  two  main  rivers 
or  their  tributaries.  Now,  suppose  that  the  aggregate  of  the  St. 
Mary  and  the  Milk  Rivers  at  the  boundary  were  less  than  one-half 
of  the  combined  waters  of  these  two  rivers  at  their  mouths,  including 
the  tributaries  that  are  wholly  in  Montana,  how  could  Canada  get 
the  remainder  that  it  would  be  entitled  to?  It  could  not  flow  up- 
stream, could  it? 

Mr.  King.  That  is  a  good  illustration.  Gentlemen,  the  purpose  of 
my  argument  is  to  try  to  find  out  under  what  rules  of  construction 
Canada  could  get  the  water  claimed  under  the  circumstances  here 
contended.  There  are  points  in  the  arguments  of  each  of  us  upon 
which  all  must  agree.  It  will  be  conceded  that  the  laws  of  gravita- 
tion will  not  permit  this  water  to  flow  back  into  Canada — water  will 
not  flow  uphill.  You  see,  we  must  agree  upon  that  at  least.  If  we 
must  disregard  the  laws  of  gravitation  and  take  into  consideration 
the  hundreds  of  thousands  of  acre-feet  flowing  into  Milk  River  heloiv 
the  boundary  line  and  use  that  as  a  basis  upon  which  to  divide  the 
waters,  you  will  readily  grasp  the  result.  As  I  take  it,  that  is  the 
principal  question  here  presented  and  under  consideration. 

Proceeding  with  the  view  which  I  am  here  to  present  along  this 
line,  again  let  me  suggest  to  you,  gentlemen  of  this  honorable  com- 
mission, that  the  provisions  to  the  effect  that  the  water  may  flow  in 
the  channels  of  Milk  River  through  Canada,  returning  to  the  United 
States  to  be  used  under  its  appropriation  would,  under  the  construc- 
tion contended  for  by  the  very  able  counsel  representing  the  Do- 
minion of  Canada,  wholly  be  surplusage  and  an  entirely  useless  pro- 
vision. That  is  to  say,  if  we  carry  out  the  technical  construction  as 
to  tributaries,  it  must  necessarily  follow  that  that  is  a  useless  pro- 
vision. There  would  be  no  necessity  of  referring  at  all  to  the  use  of 
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the  channel  of  Milk  Eiver  under  such  circumstances.  In  fact,  to  get 
more  to  the  point,  there  would  be  no  occasion  for  having  any  treaty 
and  the  entering  into  it  would  necessarily  follow  as  an  indication  of 
an  action  on  the  part  of  the  two  Governments  which  might  be  con- 
sidered as  useless.  When,  then,  we  come  to  figure  up  the  amount  of 
water  in  the  tributaries,  as  will  later  appear  in  my  argument,  there 
will  practically  be  no  water  to  flow  through  Canada  into  the  United 
States.  If  that  is  true,  the  use  of  the  language  in  the  treaty  with 
reference  to  the  Milk  Kiver  and  the  use  of  the  channel  as  a  conduit 
through  which  to  convey  the  waters  of  the  United  States  neces- 
sarily must  be  held  to  be  mere  surplusage,  and  when  we  admit  the 
"  surplusage  "  the  ambiguit}^  to  which  I  here  refer  is  disclosed,  as  it 
surely  was  not  the  intention  to  employ  useless  terms. 

Mr.  MiGNAULT.  Now,  Mr.  King,  the  United  States  proposed  to 
divert  a  certain  quantity  of  water  from  the  St.  Mary  River.  Was 
that  water  to  reach  the  lower  Milk  River  Valley,  or  not? 

Mr.  King.  It  is  contemplated  that  that  water  is  to  reach  there 
through  the  Milk  River  Channel,  providing  there  is  any  water  to  go 
through,  but  if  we  are  not  permitted  to  take  any  water  through  the 
channel,  of  course  

Mr.  MiGNAULT.  Why? 

Mr.  King.  For  the  reason  that  if  you  take  the  hundreds  of  thou- 
sands of  acre-feet  arising  in  Montana  and  wholly  in  Montana  and 
add  that  to  the  water  above  Montana  flowing  through  Canada,  and 
if  you  are  to  get  half  of  it  along  the  Canadian  line,  or  where  it 
crosses  the  line,  there  would  not  be  any  left  to  reach  the  United 
States  and  for  use  by  the  United  States  for  the  projects  for  which 
millions  of  dollars  have  been  and  are  to  be  expended.  That  in  itself 
should  be  sufficient  to  demonstrate  that  the  construction  of  the 
treaty  contended  for  was  not  in  fact  intended. 

Mr.  MiGNAULT.  I  do  not  quite  follow  that. 

Mr.  King.  I  will  reach  that  a  little  later;  I  have  not  the  figures 
here  now,  but,  gentlemen,  I  think  you  will  find  them  on  the  map 
which  I  have  placed  upon  your  desk.  Now,  an  examination  of  that 
map,  I  think,  will  disclose  that  no  water  will  return  to  the  United 
States,  provided  the  construction  insisted  upon  by  the  very  able  coun- 
sel for  the  Dominion  Government  is  adopted. 

Col.  MacInnes.  On  what  facts  do  you  base  that  statement? 

Mr.  King.  On  mathematical  facts. 

Col.  MacInnes.  That  statement  is  entirely  hypothetical,  as  I 
take  it. 

Mr.  King.  As  I  have  said  and  now  say,  while  based  on  mathe- 
matics, I  shall  get  to  that  later  and  hope  to  be  able  to  give  you  the 
exact  figures.  Here  [disclosing  the  map]  is  a  map.  Colonel,  from 
which  you  will  be  able  to  figure  out  the  exact  acre-feet. 

Col.  MacInnes.  I  was  speaking  of  the  foundation  for  it  in  the 
evidence,  because  I  am  not  aware  of  it. 

Mr.  King.  If  I  am  not  mistaken,  I  found  it  in  your  able  argument 
presented  at  St.  Paul  and  in  the  evidence  taken  at  the  former  hear- 
ing at  St.  Paul.  Possibly  I  misunderstood  the  report  of  your  views 
there  presented.  I  will  not  assert  that  that  was  the  conclusion  which 
you  reached  under  the  views  so  ably  presented,  but  must  say  that  such 
is  the  conclusion  I  reached  from  the  argument  which  you  advanced 
on  that  particular  occasion. 
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Col.  MacInnes.  What  I  was  seeking  Avas  information  as  to 
whether  there  is  a  record  of  any  facts  upon  which  the  hypothesis 
which  you  have  mentioned  is  founded. 

Mr.  King.  My  good  friend  from  the  Dominion  Government,  take 
the  "  tributaries'^"  as  disclosed  on  that  map,  which  is  in  effect  a  sum- 
mary of  the  contents  of  the  record  on  the  subject,  and  figure  out  the 
"  acre-feet."  If  you  give  Canada  one-half  of  the  water  as  you  are 
contending.  Colonel,  plus  the  water  in  the  United  States  which  never 
came  across  the  boundary  line,  I  want  to  ask,  how  much  will  reach 
territory  in  the  United  States,  flowing  through  the  Milk  River 
Channel  ? 

Col.  MacInnes.  You  say,  figure  up  the  acre-feet.  Where  are  the 
acre-feet  of  these  tributaries? 

Mr.  King.  You  will  find  them  right  here  [indicating  on  the  map]. 
Here  you  will  find  the  tributaries  wholly  within  Montana.  Now,  if 
Ave  take  into  consideration  the  flow  in  acre-feet  of  the  Avater  coming 
into  Milk  RiA^er,  not  arising  north  of  the  line,  then  I  Avill  ask,  if 
Canada  receives  one-half  of  the  total,  how  much  water  will  return 
into  the  United  States,  if  any? 

Col.  MacInnes.  Quite  true,  but  what  I  am  asking  is  reference  to 
evidence  on  these  figures.  Including  tributaries  Avholly  within 
Montana  to  which  you  refer  and  on  the  other  side  of  the  boundary, 
including  those  wholly  within  Canada,  the  result  Avould  appear  to 
be  that  the  two  riAws,  on  an  aA^erage,  would  be  approximately  equal. 
That  is  the  eA^idence  as  it  stands  on  the  record. 

Mr.  King.  Well,  my  recollection  is  that  the  evidence  discloses  how 
many  acre-feet  there  are  in  Montana;  also  in  Canada.  If  it  is  not 
there  it  should  be  there.    I  procured  the  data  from  the  record. 

Mr.  Taavney.  According  to  your  statement.  Col.  MacInnes,  the  acre- 
feet  in  Canada  is  804,690  and  in  the  United  States  734,762.  That  is 
from  your  brief,  is  it  not? 

Col.  MacInnes.  Now,  the  only  other  reference  to  anything  else  I 
can  remember  in  the  record  were  certain  statements  made  by  Mr. 
Sands  regarding  a  number  of  small  tributaries,  as  he  calls  them, 
in  the  Bear  Paw  country.  He  admitted  that  there  was  no  informa- 
tion on  the  subject  at  all,  but  he  spoke  of  them  as  if  they  might  be 
large.  My  learned  friend,  Mr.  Wyvell,  who  is  now  present,  said  he 
concluded  they  were  too  erratic;  that  they  could  not  be  counted;  in 
other  Avords,  that  they  might  seep  away  before  they  could  be  used;- 
that  they  could  not  be  conducted  through  channels. 

Mr.  Taavney.  I  think  you  had  better  let  Mr.  King  proceed  with 
his  argument. 

Col.  ]VL\cInnes.  I  thought  Mr.  Mignault  was  led  astray  upon  the 
point  and,  for  that  reason,  I  thought  it  well  that  there  might  be 
some  evidence  on  this  subject. 

Mr.  King.  It  is  possible  I  am  mistaken  about  the  evidence,  but  1. 
think  there  is  sufficient  in  the  record  to  disclose  that  there  is  a  very 
Jarge  amount  proportionately  of  the  water  entirely  within  Montana. 
Now.  as  to  just  the  number  of  acre-feet,  that  presents  a  different  and 
more  complex  question.  I  have  here  also  a  larger  map,  which  I 
have  placed  on  the  desk.  By  the  Avay,  this  map  is  taken  from  a  map 
prepared  in  Canada  and  I  haA^e  the  original  map  here  if  the  com- 
mission desires  to  look  it  over.    At  this  time  I  wish  to  offer  that 
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map  in  evidence  and  leave  it  with  the  commission,  together  with 
these  copies  which  I  have  handed  to  your  honors.  I  wish  to  leave, 
that  particular  map  with  the  commission  for  reference. 

Mr.  Tawney.  We  will  retain  this  for  reference. 

Mr.  Mignault.  Judge  King,  if  you  have  any  explanation  to  make 
of  the  map,  it  would  be  well  to  make  it.  There  are  certain  figures 
on  the  map. 

Mr.  King.  I  expect  to  call  attention  to  that  later  in  my  argument, 
but  the  figures  are  all  on  the  map  and  I  trust  that  they  be  given  due 
consideration. 

Mr.  Taavney.  You  may  proceed  "  on  your  way,"  Mr.  King. 

Mr.  King.  As  each  and  all  of  you  are  doubtless  aware,  the  best 
constituted  courts  frequently  anticipate  the  argument  of  an  advocate 
before  them.  Overlooking  the  fact  that  if  those  of  us  who  present 
our  arguments  would  only  be  permitted  to  proceed  along  regular 
lines,  or  what  I  intended  to  say,  along  the  logical  lines  that  we  have 
in  mind,  such  procedure,  if  left  to  the  one  who  makes  the  argument, 
would  very  materially  facilitate  matters.  But  through  earnestness 
those  on  the  bench  sometimes  assume  that  they  are  aiding  the  one 
making  the  argument  and,  as  a  result,  they  not  only  anticipate  what 
they  think  the  argument  should  be,  but,  in  the  end,  impair  its' 
efficiency  not  only  from  the  standpoint  of  time  but  as  to  the  effect  of 
what  the  argument  will  be  if  left  alone. 

I  mean  no  discourtesy  by  these  remarks,  but  I  want  to  assure  you, 
gentlemen,  that  I  shall  certainly  proceed — if  I  may  be  permitted 
by  your  generosity  to  proceed  along  the  lines  that  I  have  in  mind — 
to  present  my  views  in  what  I,  however  erroneous  I  may  be  in  my 
ow^n  judgment,  consider  the  most  efficient,  logical,  and  methodical 
way  even  if  the  presentation  of  the  same  in  my  way  may  prove  to  be 
tedious.  After  this  is  all  over,  the  more  tedious  I  can  recall  that  I 
was  in  my  argument,  you  may  rest  assured,  gentlemen,  the  more  I 
will  appreciate  the  fact  that  you  permitted  me  to  proceed  along  in 
my  own  manner.  There  is  one  thing  that  I  pride  m3^self  upon  in  the 
argument  of  the  case  this  way,  wdiether  I  am  considering  the  best 
method  or  not.  It  is  that,  since  I  am  selected  to  present  our  side  of 
the  case,  it  is  my  duty  to  present  it  according  to  my  best  judgment 
and  in  the  manner  I  deem  most  conducive  to  a  clear  presentation.  I 
assure  you,  however,  that  it  should  be  understood  that  I  invite  any 
•  questions  and  criticisms  that  may  occur  to  any  member  of  this  court. 

Coming  back  again  to  the  seriousness  of  this  question,  I  want  to 
advert  to  the  further  provision  in  Article  VI  of  this  treaty,  to  the 
effect  that  the  waters  of  the  two  streams  (the  St.  Mary  and  Milk 
Rivers)  "  shall  be  apportioned  equally  between  the  two  countries." 
etc.  This  would,  under  the  circumstances  presented,  be  an  entirely 
useless  p]'ovision  if  it  should  be  held  that  the  waters  should  be  dis- 
-tributed  in  the  manner  contended  for  by  the  Dominion  of  Canada: 
and  why  ?  Because  it  would  be  impossible  to  distribute  the  waters 
in  that  manner.  If  they  can  not  be  distributed  in  that  manner,  it 
must  necessarily  follow  that  it  is  a  useless  provision,  the  fallacy  of 
which  should  indicate  to  anyone  familiar  with  the  ordinary  rules 
of  construction  of  contracts,  statutes,  constitutions,  and  treaties,  that 
such  was  not  the  intention  of  the  treaty-making  power  between  our 
two  great  Governments  when  entered  into. 


ST.  MAKY  AND  MILK  KIVEES. 


21 


But  coming  down  to  the  rule  of  law  regarding  such  matters,  I  as- 
sume that  it  will  not  be  questioned  that,  surplusage  in  treaties  is 
never  presumed.'''  No  word,  clause,  or  provision  is  presumably 
redundant;  and  effect  is,  if  possible,  to  be  given  to  each  of  them." 
(Crandall  on  Treaties,  p.  401.) 

The  question  presented,  then,  is  whether  it  was  the  intention  in  the 
treaty  under  consideration  for  the  United  States  to  place  itself  in  the 
ludicrous  position  of  totally  being  deprived  of  the  water  of  these 
two  streams  flowing  across  the  international  boundary  line^  for  use 
of  which  it  appears  that  millions  of  dollars  were  and  are  being 
expended  by  the  United  States,  under  the  confidence  and  belief  and 
on  the  strength  of  having  the  right  to  the  use  of  sufficient  water  in  the 
respective  streams,  by  reason  of  appropriation  permitted  under  the 
reclamation  act  of  the  United  States,  to  satisfy  the  needs  for  which 
the  reclamation  project  of  our  Government,  south  of  the  line,  was 
initiated.  This,  gentlemen  of  this,  the  highest  commission  in  the 
world,  is  a  matter  for  serious  consideration  and  I  hope,  trust,  and 
believe  that  it  will  be  carefully  examined  in  determining  what  -was 
the  intention  of  the  treaty  as  signified  in  the  first  instance. 

Taking  into  account,  therefore,  all  the  proceedings  leading  up  to 
the  treaty,  we  find  that  at  no  time  was  there  presented  any  question  of 
the  water  supply  and  settlement  of  the  respective  rights  between  the 
two  nations  wdth  reference  to  any  stream  or  tributary  other  than 
St.  Mary  and  Milk  Rivers,  including  the  tributaries  now  being  the 
bone  of  contention,  -flowing  across  the  line,  in  one  direction  or  the 
other. 

My  point  is  further  made  plain,  I  hope,  by  the  fact  that  the  word 
and  "  is  used  in  referring  to  the  tributaries  in  Montana  and  Canada 
which  flow  into  the  St.  Mary  and  Milk  Rivers.  An  examination 
of  the  maps  and  topography  of  the  country  discloses  that  the  only 
tributaries  flowing  from  Canada  into  the  United  States  are  those 
tributaries  rising  in  Alberta  and  Saskatchewan,  and  that  in  every  in- 
stance they  flow  across  the  boundary  line  into  one  or  the  other  of 
these  rivers.  It  is,  therefore,  apparent  that  these  two  Provinces  were 
treated  as  one  territory  so  far  as  the  questions  of  water  supply  and 
diversion  of  the  w^aters  and  "  apportionment "  under  the  treaty  are 
concerned. 

That  is  to  say,  while  it  referred  to  these  different  Provinces  in 
Canada,  it  clearly  intended  to  refer  to  them  as  a  whole,  or  as  one 
territory,  as  one  watershed,  etc.  For  example,  if  we  should  refer  to 
streams  flowing  from  Oregon  into  the  State  of  Washington — men- 
tion tW'O  or  three  counties  in  one  State  and  tw^o  or  three  counties 
in  the  other — as  flowing  from  one  State  to  the  other,  although  we 
might  mention  two  or  three  and  use  the  word  "  and,"  it  should  be 
clear  to  anyone  familiar  with  the  subject  that  it  was  intended  to 
treat  the  particular  section  referred  to  as  one  territory.  Especially 
is  this  true  when  jon  take  into  consideration  the  watersheds  under 
consideration  at  the  time  of  making  the  treaty,  and  at  the  same  time 
take  into  consideration  that  there  were  watersheds  in  Montana 
where  the  streams  did  not  flow  across  the  boundary  line  between  our 
two  nations.  When  you  do  this  it  would  seem  clear  that  at  no  time 
was  it  considered  that  the  communications  betw^een  our  two  Govern- 
ments in  these  particular  matters  w^ere  not  in  mind. 
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An  inquiry  made  of  this  commission  at  the  hearing  in  St.  Paul  as 
to  the  significance  of  the  word  "  and  "  as  used  in  the  phrase  "  Prov- 
inces  of  Alberta  and  Saskatchewan,"  appears  to  indicate  that  it  was 
then  thought  that  the  use  of  the  word  "  and  "  in  that  connection  has 
the  effect  of  materially  weakening  our  position  as  to  the  word  "  and 
used  in  the  phrase  "  State  of  Montana  and  Provinces,  etc.,  etc."  Sup- 
plementing the  response  on  that  point  made  during  the  former  argu- 
ment at  St.  Paul,  and  considering  this  feature  in  connection  with  the 
topography  of  the  country  (especiall}^  when  taken  in  connection  with 
the  matters  involved  leading  up  to  the  treaty),  clearly  is  it  disclosed 
that  those  having  the  consummation  of  the  treaty  in  hand  as  the  rep- 
resentatives of  our  respective  nations,  for  the  purposes  of  the  treaty 
were  considering  the  two  Provinces  of  Canada,  as  I  have  indicated, 
as  one  territory  and  only  had  reference  to  that  portion  of  the 
Dominion  of  Canada  embracing  the  watershed  of  the  St.  Mary 
and  Milk  Rivers,  all  of  the  waters  of  which,  including  the  tributaries 
flowing  into  each  of  the  respective  streams  across  the  boundary  line, 
flowed  into  one  or  the  other  of  the  streams  under  consideration,  and 
the  flowing  of  which  brought  up  the  controversy  giving  rise  to  this 
treaty. 

Now,  gentlemen,  of  the  commission,  by  looking  at  the  maps  lying 
on  your  desk  it  will  be  observed  that  all  the  water  involved  flows 
through  one  or  the  other  of  these  two  rivers.  I  might  further  add 
that  the  principal  point  here  involved  is  that  they  flow  into  one  or  the 
other  of  these  two  rivers ;  in  other  words,  they  are  tributaries  thereof. 
With  respect  to  this  very  essential  feature,  I  feel  safe  in  saying  that 
nothing  else  was  considered  or  thought  of  until  after  the  treaty 
here  involved  was  written  and  signed,  when,  as  a  result  of  such 
change  from  a  draft  drawn  by  those  most  familiar  with  the  subject, 
it  historically  appears  that  in  order  to  make  the  lines  of  the  treaty 
as  brief  as  possible,  an  ambiguity,  not  unusual  under  such  circum- 
stances, crept  into  it.  It  is  such  ambiguities,  which,  as  a  rule,  con- 
stitute the  breeders  of  lawsuits,  not  only  with  respect  to  parties, 
States,  etc.,  but  nations  as  well. 

The  meaning  which  was  intended  by  this  treaty,  gentlemen,  would 
have  been  clear  had  those  who  were  parties  to  it  made  the  same  read : 

The  high  contracting  parties  agree  that  the  St,  Mary  and  Mill?:  Rivers,  and 
their  tributaries  in  the  State  of  Montana  and  the  Dominion  of  Canada,  together 
with  the  tributaries  of  the  St.  Mary  and  Milk  Rivers  north  of  the  boundary 
line,  but  which  flow  from  Canada  into  the  said  rivers  in  the  United  States,  and 
from  the  United  States  into  Canada,  etc. 

Now,"  gentlemen  of  the  commission,  with  reference  to  the  tribu- 
taries in  Montana,  it  must  necessarily  be  conceded  that  the  only  men- 
tion made  of  them  in  any  of  the  proceedings  leading  up  to  the  execu- 
tion of  the  treaty,  was  with  regard  to  those  tributaries  flowing  across 
the  line  from  one  nation  or  the  other  into  one  or  the  other  of  the 
rivers  involved,  as  to  which  both  nations  were  then  interested.  The 
question  of  State  streams,  or  those  situated  exclusively  within  the 
State  of  Montana,  flowing  into  Milk  River,  which  never  could  in  any 
way  reach  the  territory  north  of  the  line,  the  disposal  and  use  of 
which  could  in  no  manner  affect  that  country,  was  not  at  any^  time 
mentioned  nor  was  the  same  considered,  and  it  was  totally  foreign  to 
the  controversy  "  now  pending  "  or  then  in  hand. 
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The  reason,  therefore,  for  using  the  word  "  and  "  in  reference  to  the 
tributaries  in  Montana  and  the  Milk  River  watershed  in  the  Dominion 
of  Canada  is  clear.  So  far  as  Montana  is  concerned,  it  could  only 
have  meant  the  waters  rising  in  Montana  and  flowing  into  one  or 
the  other  of  the  streams  in  Canada  or  across  the  boundary  line.  This 
may  sound  like  repetition,  but,  gentlemen  of  this  high  commission, 
permit  me  to  run  the  risk  of  "  repeating  "  in  order  to  make  myself 
understood.    If  "repeating"  means  justice — I  pray,  let  me  repeat. 

The  use  of  the  word  "  and  "  under  the  circumstances  mentioned 
appears  to  have  a  well-established  meaning,  when  applied  in  the  in- 
terpretation of  contracts,  legislaticfti,  and  treaties.  The  words  "  and  " 
and  "  or  "  are  not  treated  as  interchangeable  under  such  circumstances 
unless  the  intention  of  the  parties  clearly  so  requires.  The-  context 
.  of  the  contract,  statute,  or  treaty,  as  the  case  may  be,  may  make  such 
interchangeable  use  essential  to  a  proper  understanding  and  deter- 
mination of  the  intention  therein. 

Now^,  gentlemen,  let  me  call  attention  to  the  fact  that  as  a  further 
evidence  of  the  ambiguity  which  exists  in  this  treaty — and  when  it  is 
once  conceded  that  there  is  an  ambiguity  permitting  of  an  interpreta- 
tion, that  is  to  say,  an  ambiguity  which  will  permit  the  introducing 
and  consideration  here  of  the  diplomatic  correspondence  taking  place 
between  our  two  nations — then  it  must  follow  that  there  is  noth- 
ing further  in  doubt  in  connection  with  this  case.  Hence  my  reason 
for  dwelling  to  some  extent  upon  the  ambiguous  feature  of  this 
treaty,  and  on  this  feature  I  cite  the  following  cases:  Merchants  & 
Farmers'  Bank  v.  McKellar  (11  So.,  592,  596)  ;  Commonwealth  v. 
Kilgore  (82  Pac,  396,  398)  ;  Miller  v.  Jones  (80  Ala.,  89,  95) ;  In  re 
Steinruck's  Insolvency  (74  Atl.,  360;  225  Pa.,  461)  ;  James  v.  U.  S. 
Fidelity  Co.  (117  S.  W.,  406,  409,  410) ;  Dumont  v.  The  United 
States  (98  U.  S.,  143). 

In  the  case  of  Dumont  v.  The  United  States  (98  U.  S.,  143),  request 
was  made  to  construe  the  word  "  or  "  to  mean  "  and,"  but  the  court, 
after  stating  the  rule,  held  that  such  construction  clearly  would  dis- 
close a  condition  contrary  to  the  intentions  of  the  parties  and  would 
greatly  increase  the  burdens  beyond  the  manifest  intention.  A  like 
request  is  here  made.  It  is,  in  effect,  contended  that  all  the  tribu- 
taries of  these  two  streams,  whether  in  Montana  or  in  Canada,  mu^t 
necessarily  he  taken  into  consideration  in  order  to  determine  the 
rights  between  the  two  Governments;  that  is  to  say,  they  must  be 
taken  into  consideration  regardless  of  their  location  and  without 
reference  to  the  effect  upon  the  final  outcome  of  the  controversy  in- 
tended by  the  treaty  to  be  settled.  Is  that  not  your  contention,  Mr. 
Maclnnes  ? 

Mr.  MacInnes.  Well,  would  you  mind  stating  it  again.  Judge 
King? 

Mr.  King.  The  request,  as  I  understand  it,  is  made  here — that  is,  it 
is,  in  effect,  contended — that  all  the  tributaries,  whether  in  Montana 
or  in  Canada,  shall  be  considered,  regardless  of  location,  without 
reference  to  the  effect  it  might  have  upon  the  final  outcome  of  the 
controversy  intended  to  be  settled.  That,  as  I  understand  it,  is 
your  position,  Mr.  Maclnnes? 

Mr.  MacInnes.  Yes :  I  think  that  is  right.  That  is  practically  our 
position. 
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Mr.  King.  I  wanted  to  be  sure  about  it.  The  result  to  follow 
would,  as  in  the  Dumont  case,  although  in  a  different  way,  materially, 
yes,  very  materially  add  to  the  burdens  of  the  United  States;  ivhyf 
Because  its  appropriation  of  the  water  from  Milk  River  and  the 
millions  of  dollars  invested  on  the  faith  thereof  and  upon  the  faith 
of  an  adjustment  of  the  controversy  in  accordance  with  the  inten- 
tion of  the  parties,  providing  the  contention  of  the  learned  legal 
gentleman  from  Canada  should  be  upheld,  might  become  a  total  loss. 

The  point  involved  and  which  I  here  intend  to  make  is  this :  Upon 
taking  into  consideration  the  res|ilts  to  follow  if  we  construe  the 
word  "and"  to  mean  "or" — in  this  connection  I  am  referring  to 
the  word  "or"  between  Alberta  and  Saskatchewan — if  the  word 
"  or  "  is  to  be  read  as  meaning  "  and,"  then  it  would  seem  clear  that 
the  tributaries  must  be  in  both  of  the  Provinces  of  Canada.  How- 
ever, if  you  consider  it  as  "  or,"  it  has  a  different  meaning.  If  you 
take  the  word  "  and  "  after  the  word  "  Montana  "  and  replace  it  by 
the  word  "  or,"  then  the  result  must  prove  disastrous  to  the  United 
States,  and  under  the  rule  laid  down  in  the  decision  which  I  have 
just  quoted,  such  construction  would  not  be  permissible. 

Mr.  MiGNAULT.  Judge  King,  do  you  pretend  that  unless  a  tribu- 
tary is  in  Montana  and  Alberta  and  Saskatchewan,  it  can  not  be^ 
taken  into  consideration? 

Mr.  King.  No  ;  that  is  not  my  position.  I  think  so  providing  that 
it  might  be  in  any  one  of  these  places  and  flows  across  the  boundary 
line. 

Mr.  MiGNAULT.  You  say  that  unless  a  tributary  is  in  all  three  of 
these  particular  territories  that  it  can  not  be  taken  into  considera- 
tion. 

Mr.  King.  No;  I  do  not  so  contend.  My  position  is  that  if  a 
tributary  is  in  Alberta  and  Montana  or  if  it  is  in  Saskatchewan  and 
Montana  or  Saskatchewan  and  Alberta,  or  in  either,  and  flows  across 
the  line  from  one  nation  to  the  other,  regardless  of  the  direction,  such 
tributary  or  tributaries  must  be  taken  into  consideration.  Our  posi- 
tion is  that  that  was  what  the  parties  had  in  mind  at  the  time  of 
entering  into  the  treaty. 

Mr.  MiGNATJLT.  Then,  Judge  King,  as  I  take  it,  your  argument  is 
this,  that  the  tributary  must  be  in  either  Alberta  and  Montana  or 
Saskatchewan  and  Montana. 

Mr.  King.  Yes.  My  contention  is  that  no  tributary  is  entitled 
to  consideration  which  does  not  flow  across  the  boundary  line  be- 
tween the  two  nations.  When  you  study  the  map,  it  so  happens 
there  is  no  occasion  to  consider  any  tributary  except  those  which 
do  flow  across  the  line.  Of  course,  I  mean  by  that  that  while 
there  may  be  some  that  flow  across  the  line  between  these  two 
countries,  there  may  be  many  that  do  not  do  so.  Now,  gentlemen, 
I  have  gone  to  a  good  deal  of  trouble  to  have  a  map  made,  w^hich 
is  now  before  you  and  Avhich  will  very  materially  aid  the  commission 
in  studying  out  these  questions. 

Leading  up  to  the  next  position,  the  word  "  and  "  under  the  au- 
thorities cited  clearly  settles  the  controversy  in  accordance  with  our 
contention,  but,  gentlemen,  it  is  not  essential  that  we  adhere  to  the 
meaning  here  invoked  with  reference  to  that  word  in  order  to  sup- 
port the  conclusion  for  which  we  are  contending,  to  the  effect  that 
only  the  tributaries  flowing  across  the  boundary  line  between  our 
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respective  nations  were  intended  to  be  covered  by  the  treaty.  And 
why?  I  trust  that  I  may  be  able  to  make  myself  understood  as  to 
"  why."  It  is  because  when  the  treaty  is  considered  as  a  whole, 
together  with  the  questions  now^  in  hand  and  at  and  prior  to  the  time 
of  the  consumation  of  the  treaty,  wdiich  becomes  necessary  under  the 
well-settled  rules  of  construction,  the  conclusion  for  which  we  are 
contending  is  inevitable.  In  other  words,  our  position  is  that  if 
through  some  inadvertence,  the  high  contracting  parties  used  the 
word  and  "  instead  of  the  word  "  or,"  even  then  there  is  sufficient 
language  in  the  treaty  to  support  our  contention,  but  the  word 
"  and  "  as  used,  when  taken  in  connection  with  the  matters  under 
consideration,  is  in  itself,  although  but  a  small  word,  sufficient  to 
justify  the  holding  to  the  effect  that  the  treaty  only  had  reference 
10  the  tributaries  which  flow  across  the  international  boundary  line. 

It  is  evident  that  the  high  contracting  parties,  when  this  treaty 
was  entered  into,  had  in  mind  only  such  tributaries  rising  in  Mon- 
tana as  flow  across  the  boundary  line  into  one  or  the  otiier  of  the 
two  rivers  named.  Also,  that  they  only  had  in  view  such  of  the 
tributaries  flowing  from  the  various  watersheds  on  each  side  as  cross 
the  boundary  between  the  two  countries. 

I  am  coming  now,  gentlemen,  to  what  I  deem  a  more  important 
point  and  which  Avould  seem  to  be  conclusive  of  the  outcome  of  this 
case  in  accordance  with  our  contentions. 

(Commissioner  Pow^ell  here  entered.) 

Mr.  King.  Gentlemen,  I  am  gratified  to  see  that  the  other  honor- 
able member  of  this  commission  is  now^  present,  because  I  am  reach- 
ing what  I  deem  one  of  the  most  important  questions  of  law  here 
involved,  and  it  is  indeed  gratifying  to  me  to  have  the  opportunity 
of  presenting  the  same  to  the  full  commission. 

Mr.  Powell.  I  am  sorry  to  say  that  there  was  a  smash  up  on  the 
railway  which  prevented  me  from  arriving  in  time. 

Mr.  King.  Gentlemen,  in  my  very  defective  way  I  have  endeavored 
to  present  what  I  deem  sufficient  argument  to  the  effect  that  this 
treaty  should  be  construed  so  as  to  include  only  those  tributaries 
flowing  across  the  Canadian  boundary  line  in  connection  with  the 
two  rivers  involved,  and  only  those  tributaries.  In  discussing  that 
feature,  Mr.  Commissioner  Powell,  I  have  just  concluded  a  discussion 
of  the  meaning  of  the  ords  "  and  "  and  "  or  "  as  used  in  the  treaty. 
In  that  connection,  I  have  argued  that  the  words  "  in  the  State  of 
Montana  and  the  Provinces  of  Alberta  and  Saskatchewan,"  refer 
only  to  those  streams  flowing  from  the  particular  watersheds  reach- 
ing the  streams  involved.  In  studying  this  map,  a  copy  of  which  I 
have  placed  upon  each  of  your  desks,  it  will  be  observed  that  those 
Avatersheds,  and  they  alone,'  include  the  tributaries  which  flow  across 
the  boundary  line,  and  that  accordingly  the  tributaries  wholly  within 
Montana  were  not  in  the  minds  of  the  contracting  parties  when  this 
treaty  was  entered  into. 

Coming  now  to  the  other  question:  In  this  connection  the  fact 
should  not  be  overlooked  that  a  condition  prevailed  and  still  prevails 
in  Canada,  when  measured  from  a  legal  standpoint  as  well  as  in  other 
ways,  different  from  that  in  this  country.  In  the  Dominion  the 
appropriation  of  water  under  which  water  rights  are  claimed  does 
not  appear  to  have  been  made  by  the  Government  in  its  sovereign 
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capacity.  It  was  made  by  individuals  and  corporations  making  ap- 
propriations under  the  authority  of  law  granted  by  the  Provinces  of 
that  Government.  In  the  case  of  the  United  States  the  appropriation 
claimed  by  the  United  States  is  made  by  and  on  its  behalf  and  has 
no  reference  w^hatever  to  any  appropriation  previously  made  by  citi- 
zens in  Montana  where  the  streams  are  wholly  within  the  State  of 
Montana,  except  in  so  far  as  it  might  affect  the  vested  w^ater  rights 
of  the  citizens  in  Montana  and  to  the  extent  that  such  vested  rights 
might  conflict  with  a  subsequent  appropriation  made  by  the  United 
States  for  and  on  behalf  of  the  citizens  to  be  included  within  the 
Government  project,  or  by  citizens  in  Canada  upon  streams  wholly 
within  the  boundaries  of  the  Dominion  Government. 

I  fear  I  have  not  made  myself  clear,  hence  let  me  repeat  that  the 
appropriations  made  and  here  involved,  and  which  gave  rise  to  the 
treaty  under  consideration,  were  not,  so  far  as  those  in  Canada  may 
be  concerned,  made  by  Canada  in  its  sovereign  capacity  for  the  pur- 
pose of  reclaiming  Government  lands  in  Canada  but  were  made  by  in- 
dividuals and  corporations  by  and  under  the  authority  of  the  laws  of 
the  Provinces  and  the  general  government  of  the  Dominion  of  Canada. 
I  am  not  absolutely  certain  that  I  am  right  in  that  regard,  but  I  am 
under  the  impression  that  the  interests  involved  in  Canada  represent 
only  the  interests  of  individuals  and  corporations  by  reason  of  appro- 
priations made  by  them  under  the  laws  of  the  Dominion  Govern- 
ment.   If  I  am  not  right  I  would  like  to  be  corrected. 

The  appropriations  made  by  our  Government  were  made  under  ex- 
clusive congressional  authority  and  by  the  United  States  acting  in  its 
governmental  or  sovereign  capacity  in  a  manner  which  might  be 
termed  as  quasi  agent  or  in  trust  for  those  procuring  water  rights 
within  the  Government  reclamation  project,  being  people  not  previ- 
ously possessed  of  any  vested  water  right. 

The  appropriations  made  by  the  United  States  in  this  capacity  had 
no  reference  whatever  to  appropriations  made  by  individuals  outside 
of  the  Government  project,  nor  to  vested  rights  of  individuals  south 
of  the  boundary  line  not  within  the  reclamation  project. 

While  the  conditions  may  have  been  different  north  of  the  bound- 
ary line,  they  were  certainly  not  the  same  south  of  the  boundary  line 
between  our  two  Governments,  and  the  rights  of  individuals  and  cor- 
porations which  had  previously  made  appropriations  south  of  the 
boundary  were  in  no  way  involved  in  this  treat}^,  so  far  as  I  can  as- 
certain, either  as  a  matter  of  fact  or  as  a  question  of  construction  of 
the  treaty. 

Mr.  Magrath.  Hadn't  the  Federal  authorities  taken  steps  to  pro- 
tect the  rights  of  private  individuals? 

Mr.  King.  It  had,  and  the  appropriation  was  made  in  that  manner  - 
and  with  the  view  of  recognizing  the  previously  vested  rights,  but  the 
Government,  as  such,  was  only  interested  in  the  broad  controversies 
involved  between  the  two  nations. 

Mr.  Magrath.  It  was  only  interested  to  the  extent  of  private  indi- 
viduals in  the  States. 

Mr.  King.  Yes;  in  so  far  as  it  was  necessary  to  protect  those 
vested  rights  and  at  the  same  time  acquire  sufficient  water  rights  to 
water  the  lands  on  the  proposed  project.    There  was  no  contro- 


ST.  MAEY  AND  MILK  EIVEES. 


27 


versy  between  the  citizens  of  Canada  and  the  citizens  of  Montana 
respecting  the  vested  water  rights  in  Montana,  but  the  question 
arose  as  to  whether  this  immense  appropriation  which  the  Govern- 
ment proposed  to  make  in  order  to  make  cultivable  the  200.000 
acres  of  land  at  that  time  uncultivated  in  Montana  ma}^  or  may  not 
be  in  conflict  with  the  rights  of  the  citizens  of  Canada.  To  settle 
that  point  this  treaty  was  made,  not  for  the  purpose  of  settling  any 
controversy  between  the  citizens  of  Canada  and  the  citizens  of  Mon- 
tana but  between  the  citizens  of  Canada,  through  Government  func- 
tions, and  the  United  States  respecting  the  waters  theretofore  unap- 
propriated by  the  citizens  of  Montana.  That  I  deem  to  be  a  very 
material  point  for  consideration  in  the  interpretation  of  this  treaty, 
but,  in  view^  of  the  difference  between  the  governmental  functions 
under  the  law  on  each  side  of  the  line,  it  is  not  easily  explained. 

Mr.  Tawney.  Would  it  not  be  fair  to  assume  that  the  only  phases 
of  this  question  that  we  have  to  deal  with  are  the  international 
features  ? 

Mr.  King.  That  is  true ;  and  when  }■  on  treat  it  as  an  international 
question,  and  international  only,  there  is  not  much  left  for  considera- 
tion ;  but  when  you  treat  it  as  an  international  question  and  take  into 
consideration  that  you  must  at  the  same  time  deal  with  the  vested 
interests  of  the  people  of  the  State  of  Montana,  or  any  other  State, 
different  and  more  complex  questions  arise. 

Mr.  Magrath.  Is  there  any  difference  between  the  private  appli- 
cants in  Canada  for  the  right  to  use  water  and  the  public  appli- 
cants in  Montana  for  the  right  to  use  water?  I  take  it  you  are 
trying  to  make  a  difference. 

Mr.  King.  AVell,  in  a  sense  there  are  two  strings  to  m}^  bow  in  that 
regard.  One  I  refer  to  for  the  purpose  of  disclosing  what  the  in- 
tentions of  the  parties  were  when  the  treaty  was  made.  In  that  con- 
nection I  take  it  that  the  United  States  in  making  this  treaty  had 
reference  only  to  the  appropriation  which  the  United  States,  acting 
in  its  sovereign  capacity  and  for  its  especial  purposes,  expected  to 
make. 

Mr.  Tawney.  Appropriation  of  what? 

Mr.  King.  Appropriation  of  water  of  the  streams  flowing  across 
the  boundary  line.  There  was  the  St.  Mary  River,  flowing  into 
Hudson  Bay.  and,  being  on  the  summit  of  the  North  American 
Continent,  the  United  States  by  a  scheme  of  engineering  was  able 
to  divert,  and  by  its  works  is  proposing  to  divert,  the  water  of  that 
stream  into  Milk  River,  so  that,  if  uninterrupted,  it  would  eventually 
flow  into  the  Gulf  of  Mexico ;  that  is  to  say,  that  it  would  not  neces- 
sarily flow  into  the  Gulf  of  Mexico  but  would  possibly  do  so,  as  it  is 
expected  that  it  will  be  taken  up  and  used  in  the  irrigation  of  about 
200,000  acres  of  land,  for  which  the  Government  in  its  national 
capacity  Avas  to  build  a  reservoir  in  order  to  conserve  it  for  use  by 
building  canals,  etc.,  to  the  200.000  acres  of  uncultivated  land.  This 
would  be  an  appropriation  which  would  be  very  large  and  require 
an  immense  volume  of  water  supply.  The  question  then  arose  as  to 
what  would  be  the  effect  upon  the  irrigators  on  the  Canadian  side 
if  the  St.  Mary  River  should  be  diverted  into  the  Milk  River  and 
the  waters  of  Milk  River  used  to  irrigate  the  lands  in  the  United 
States,  not  the  question  so  much  as  to  those  who  had  already  ac- 
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quired  A'ested  rights,  yet  the  protection  of  these  vested  rights,  with- 
out reference  to  any  action  taken  by  the  Government  of  the  United 
States,  raised  a  very  important  question.  It  Avas  that  which  gave 
rise  to  the  treaty  which  was  entered  into  in  order  to  settle  that  con- 
troversy, and  which  is  now^  under  consideration. 

Xotice  accordingly  Avas  taken  of  the  hundreds  of  private  Avater 
users  several  hundred  miles  doAvn  the  river  south  of  the  line  near 
the  Missouri  River  in  Montana.  These  Avater  users  had  vested 
rights  Avhich  were  not  specifically  mentioned  in  the  treaty ;  that  is  to 
say,  there  is  no  specific  mention  made  of  these  particular  persons. 
There  is  nothing  in  the  treaty  to  indicate  that  it  ever  entered  the 
mind  of  anyone  to  take  into  consideration  the  waters  used  by  these 
men  in  MontanQ.^  which  vmters  rose  and  flowed  entirely  tvithin  the 
State  and  Avhich  did  not  floAv  into  either  the  St.  Mary  or  the  Milk 
Eiver,  except  Avithin  Montana.    This  is  one  feature  to  be  considered. 

Another  feature,  which  I  will  reach  later,  is  that  if  it  was  con- 
templated that  such  a  thing  Avas  to  be  done — that  is,  to  take  such  a 
course  as  would  affect  vested  Avater  rights  in  Montana — it  must  be 
remembered  that  those  making  the  treaty,  that  is  to  say,  neither  of 
the  Governments,  had  any  legal  right,  under  the  form  of  Govern- 
ment under  which  the  United  States  was  created  and  existing,  to 
enter  into  such  a  treaty.  Consequently,  since  a  treaty  to  such  effect 
Avould  be  unauthorized,  it  folloAvs  as  a  matter  of  course  that  no  such 
intention  Avas  contemplated  by  the  high  contracting  parties. 

A  treaty  can  be  made  by  the  British  Government,  as  I  shall  dis- 
close later,  that  can  not  be  made  respecting  the  United  States.  We 
can  not  presume  for  a  moment  that  it  Avas  ever  intended  that  the 
congressional  or  treaty-making  stream  Avould  rise  higher  than  its 
source  by  the  Senate  approving  a  treaty  forbidden  by  the  Constitu- 
tion of  the  Government  creating  such  Senate.  It  may  be  said  that 
I  am  begging  the  question;  temporarily  I  am.  I  am  merely  laying 
doAvn  noAv  some  premises  upon  Avhich  to  base  my  reasoning  for  the 
purpose  of  demonstrating  the  error  Avhich  I  think  the  representa- 
tives of  the  Canadian  Government  have  fallen  into,  even  though  it 
might  at  first  blush  have  the  appearance  of  being  ahead  of  my 
argument. 

Mr.  Powell.  Your  argument  is  that  we  should  AvithdraAv  from 
the  operation  of  the  treaty  all  those  waters  AAdiich  were  appropriated 
previous  to  the  passing  of  the  treaty. 

Mr.  King.  That  is  the  case  so  far  as  the  United  States  is  con- 
cerned. 

Mr.  PoAVELL.  That  is  your  argument. 

Mr.  King.  That  is  my  argument  so  far  as  the  United  States  is 
concerned  but  not  necessarily  so  far  as  concerns  Canada,^  because  the 
treaty-making  poAvers  of  the  two  countries  are  not  identical.  But  I 
Avill  come  to  that  in  a  moment.  One  condition  that  gave  rise  to  this 
treaty  Avas  that  there  were  A^ested  rights  in  Canada,  but  the  United 
States  was  and  is  acting  as  a  quasi  agent  for  citizens  of  Montana 
in  making  appropriation  for  the  reclamation  of  200,000  acres  of 
land,  which  is  to  be  irrigated  by  waters  diverted  from  the  St.  Mary 
RiA^er  into  the  Milk  River  carried  210  miles  through  Canada,  re- 
turned to  our  side  of  the  line  and  eventually  conserved  in  a  reser- 
A'oir  beloAv  the  line  for  the  reclamation  of  the  heretofore  unirri- 
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gated  area  mentioned.  Now,  of  course,  the  people  on  the  nortli  side 
of  the  boundary  line  might  prevent  that  by  not  allowing  the  United 
States  to  convey  the  water  through  that  country  in  the  Milk  Eiver 
channel,  but  it  was  never  taken  into  consideration  that  the  people 
down  in  Montana  where  the  streams  were  entirely  within  the  State 
and  had  their  vested  rights,  and  which  in  a  manner  difficult  to  ex- 
plain may  have  disturbed  the  "  even  tenor  of  the  way  "  of  the  people 
across  the  Canadian  line,  should  be  considered  in  the  treaty.  The 
interference  with  the  use  of  the  water  by  individuals  north  of  the 
boundary  line  made  it  necessary  for  some  kind  of  a  treaty  to  be 
entered  into  before  the  United  States  should  spend  these  millions  of 
dollars  for  the  reclamation  of  the  land  mentioned. 

Hence,  I  feel  safe  in  saying  that  the  private  rights  of  the  people 
on  the  Canadian  side  w^ere  involved  but  the  private  and  vested  rights 
south  of  the  boundary,  which  in  no  way  affected  Canada,  were  not 
involved.    I  trust  I  have  made  myself  clear  on  that  feature. 

Mr.  Powell.  Then  I  understand  your  idea  is  not  to  take  into  con- 
sideration the  watersheds  which  are  not  international. 

Mr.  King.  Yes;  that  is  my  position,  but  there  are  watersheds  in- 
ternational in  a  sense  but  with  regard  to  the  use  that  the  United 
States  as  well  as  Canada  are  making  of  them,  this  use  was  national 
in  the  sense  that  the  Government  of  the  United  States  was  and  is 
making  appropriation  for  these  200.000  acres  of  land.  Some  of  the 
land  is  about  240  miles  from  the  St.  Mary  Eiver. 

Mr.  Powell.  "What  appropriation  are  you  referring  to  now  ? 

Mr.  King.  The  appropriation  for  that  Government  work.  I  am 
not  referring  to  any  appropriations  that  may  have  been  made  by  the 
people  down  in  southern  Montana ;  I  refer  only  to  the  large  appro- 
priations that  the  United  States  Government  proposed  to  make  for 
the  reclamation  of  this  large  area  of  land.  I  submit  that  it  is  evident 
that  this  is  what  was  in  the  minds  of  the  makers  of  the  treaty,  inas- 
much as  no  controversy  whatever  existed  between  the  individual  users 
on  the  Canadian  side  and  the  individual  users  on  the  American  side. 
That  is  one  of  the  points  in  my  argument.  However,  as  I  said  before, 
I  am,  it  appears,  a  little  aheacl  of  my  line  of  argument  as  laid  out,  and 
I  would  like  to  take  that  feature  up  later. 

It  must  follow,  therefore,  that  under  all  of  the  rules  of  interpre- 
tation which  permit  extraneous  facts  to  be  presented  in  order  to  ascer- 
tain the  intention  of  the  parties  (included  therein  being  the  contro- 
versy which  grew  out  of  the  appropriation  made  by  the  United  States 
in  its  governmental  capacity  and  which  was  from  time  to  time  dis- 
cussed by  both  the  high  contracting  parties  with  that  object  in  view), 
that  only  those  tributaries  and  streams  Avhich  cross  the  international 
line  were  intended  to  be  taken  into  consideration,  or  can  either  legally 
or  equitably  be  taken  into  consideration,  in  the  final  determination  of 
hoir  the  waters  between  the  two  Governments  may  be  ^'  apportioned." 

The  Government  north  of  the  boundary  line  is  entitled  under  this 
treaty  to  take  three-fourths  of  the  waters  of  St.  Mary  River,  not  ex- 
ceeding 500  second-feet,  as  a  first  right.  The  Government  south  of 
the  line  is  given  a  like  privilege  of  diverting  as  a  first  right  a  like 
number  of  second-feet  from  Milk  River,  the  two  streams  being  con- 
sidered as  one  for  the  purpose  of  apportionment  for  irrigation  and 
power. 
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After  the  specified  appropriations  mentioned  from  the  two  streams 
by  our  respective  Governments  are  satisfied,  the  total  surplus  of  the 
two  is,  under  the  treaty,  to  be  "  apportioned  equally  "  between  the  two 
countries;  but  should  the  construction  insisted  upon  by  our  learned 
counsel  from  the  Canadian  Government,  and  those  representing  other 
interests  therein,  prevail,  it  is  then  more  than  probable  that  during 
the  low-water  seasons  of  the  year,  or  the  times  when  water  is  most 
needed,  no  water  would  be  flowing  through  the  Milk  River  channel 
from  which  the  diversions,  by  its  direct  appropriation  provided  for, 
could  be  made  by  the  United  States,  acting  in  its  sovereign  capacity, 
for  the  benefit  of  the  people  under  its  proposed,  and  already  largely 
completed,  project. 

There  is  room  for  some  difference  of  opinion  as  to  how  this  appor- 
tionment is  to  be  made,  but  I  assume  the  engineers  will  be  able  to 
settle  that  in  a  practical  manner.  However,  as  I  understand  it,  each 
Government  is  to  take  a  certain  appropriation  up  to  a  flow  of  500 
cubic  feet  per  second  in  the  respective  streams,  and  whatever  surplus 
there  may  be  in  addition  to  that  must  be  divided  equally.  This  lan- 
guage, I  must  admit,  is  a  little  puzzling.  However,  I  do  not  antici- 
pate any  difficulty  on  that  line  w^hen  we  settle  the  question  as  to  what 
is  meant  in  the  treaty  by  the  use  of  the  word  "  tributaries." 

Mr.  MiGNAULT.  Do  you  take  the  ground,  Mr.  King,  that  the  United 
States  did  not  stipulate  in  the  treaty  for  the  benefit  of  the  people  in 
lower  Milk  Eiver  Valley  with  the  exception  of  the  stipulation  for  a 
prior  appropriation  of  500  second-feet  in  the  Milk  River? 

Mr.  King.  Well,  my  theory  about  that  is  this :  That  their  interests 
Avere  not  involved  at  all,  so  far  as  what  was  in  mind  about  the  "  tribu- 
taries," when  the  treaty  was  entered  into. 

Mr.  MiGNAULT.  Then  why  did  the  United  States  stipulate  for  a 
prior  appropriation  of  500  second-feet  out  of  the  Milk  River? 

Mr.  King.  I  take  it  that  that  was  for  the  purpose  of  insuring  an 
available  water  supply  for  the  land  which  had  been  reclaimed,  where 
vested  rights  had  accrued,  and  at  the  same  time  give  to  the  United 
States  an  adequate  supply  for  the  200,000  acres  of  land  to  be  re- 
claimed. 

Let  me  pause  for  a  moment  to  make  this  suggestion :  If  the  Govern- 
ment had  not  been  intending  to  build  a  reclamation  project,  and  there 
had  been  a  dispute  between  the  two  countries  over  vested  water  rights, 
and  a  treaty  was  entered  into,  and,  in  entering  into  that  treaty  there 
had  been  taken  into  consideration  that  the  appropriations  being  made 
on  the  Canadian  side  were  interfering  with  the  vested  rights  in  Mon- 
tana, the  argument  concerning  the  treaty  would  present  a  somewhat 
different  aspect.  But  here  we  have  a  treaty  in  which  there  was  no 
disturbance  between  the  vested  rights  in  Canada  and  the  vested  rights 
in  Montana,  and  the  construction  of  this  project,  for  which  millions 
were  to  be  spent,  clearly  indicates  that  since  the  Government  of  the 
TTnited  States  must  recognize  the  vested  rights  below  on  the  streams, 
that  if  it  should  take  an  extra  water  supply  essential  to  the  irrigation 
of  200,000  acres  of  land  there  might  be  some  conflict,  and  the  irriga- 
tion of  these  lands  and  the  extra  water  supply  to  be  used  therefor 
necessarily  gave  rise  to  this  treaty. 

Mr.  MiGNAULT.  Where  was  that  ? 

Mr.  King.  In  Montana. 
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Mr.  MiGNAULT.  Well,  where  in  Montana  ? 

Mr.  King.  In  the  lower  Milk  River  Valley.  For  V^e  purpose  of 
making  certain  that  this  money  would  not  be  Avasted  in  an  invest- 
ment by  means  of  never  having  an  adequate  water  supply,  this 
treaty  was  entered  into  in  advance  so  as  to  settle  the  whole  question, 
and  in  settling  this  question  the  vested  rights  below  were  taken  into 
consideration  by  the  United  States,  but  the  tributaries  there  had 
nothing  to  do  with  this  controversy,  so  far  as  the  language  of  this 
treaty  is  concerned. 

Mr.  MiGNAULT.  We  were  given  to  understand,  Mr.  King,  that  the 
reason  was  that  these  people  had  certain  water  rights,  and  the  inten- 
tion was  to  secure,  so  far  as  possible,  a  proper  appropriation  to  be 
made  for  the  benefit  of  the  people  in  the  lower  Milk  River  Valley. 

Mr.  King.  Well,  some  may  have  had  that  in  view;  some  may  have 
misunderstood  the  situation;  and,  in  fact,  that  feature  is  impliedly 
involved;  but  as  to  that,  it  would  not  have  required  any  treaty, 
because  the  water  then  used  is  practically  all  in  Montana,  and  under, 
the  laws  of  gravitation  could  not  have  possibly  flowed  into  Can- 
ada ;  and,  secondly,  Canada,  for  the  reasons  which  I  have  mentioned, 
could  not  interfere  Avith  it.  You  will  find  by  looking  at  the  lower 
watershed,  disclosed  by  the  map  before  you,  that  practically  all  that 
water  is  in  Montana  and  never  reaches  Canada  at  all.  Hence,  there 
certainly  could  have  been  no  occasion  for  a  treaty  with  respect  to 
the  water  in  the  tributaries  wholly  within  Montana. 

Mr.  MiGNAULT.  But  the  only  case  where  there  could  be  any  irri- 
gation in  Montana  is  in  the  lower  Milk  River  Valley — I  am  refer- 
ring to  this  watershed.  It  seems  to  me  that  any  stipulation  made 
by  the  United  States  for  a  prior  appropriation  was  certainly  for 
the  benefit  of  the  lower  Milk  River  Valley. 

Mr.  King.  True,  th^  benefits  to  be  received  were  in  the  lower  Milk 
River  Valley  for  the  Government  project,  but  not  with  reference  to 
those  vested  rights  under  the  tributaries  all  in  Montana  in  the  lower 
^lilk  River  Valley.  It  was  with  reference  to  the  lands  to  be  watered 
by  the  streams  flowing  across  the  line  into  Milk  River,  to  be  applied 
in  the  appropriation  for  use  upon  lands  under  consideration  when 
the  treaty  was  made,  for  it  was  necessary  for  the  United  States  to 
take  into  consideration,  in  making  this  appropriation,  that  there 
should  be  sufficient  water  to  floAv  down  and  to  satisfy  the  vested 
rights  upon  tributaries  wholly  within  Montana  (if  the  supply  within 
the  State  should  prove  wholh^  inadequate)  before  use  would  be  made 
of  it  by  the  United  States  and  by  which  our  Government  expected 
to  reclaim  the  lands  it  had  in  contemplation  within  the  United 
States.  Hence,  in  entering  into  the  treaty  the  high  contracting 
parties  necessarily  took  into  consideration  all  these  features  in  order 
to  secure  an  available  water  supply  for  its  own  use  independent  of 
and  without  interfering  with  the  vested  rights. 

Mr.  MiGNAULT.  You  will  see,  Mr.  King,  that  there  were  vested 
rights  in  Canada  on  the  St.  Marv  River:  there  were  also,  I  assume, 
vested  rights  in  Montana  on  the  Milk  River;  and  this  provision 
for  a  prior  appropriation  of  500  second-feet  from  the  two  rivers, 
respectively,  was  to  permit  each  country  to  have  enough  Avater  to 
cover  its  vested  rights,  so  far  as  the  500  second-feet  would  go. 
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Mr.  King.  That  is  a  peculiar  feature  about  it,  which  makes  it  diffi- 
cult on  first  blush  to  grasp.  It  is  a  very  difficult  thing  to  explain. 
If,  for  example,  the  Government  of  Canada  was  endeavoring  to 
make  an  appropriation  in  its  sovereign  capacity  to  reclaim  several 
hundred  thousand  acres,  either  by  itself  or  through  some  corpora- 
tion or  individuals,  and  it  should  be  discovered  that  such  an  appro- 
priation would  interfere  with  these  vested  rights  farther  down  on 
the  streams  in  the  United  States,  it  is  very  probable  that  the  same 
question  would  have  arisen  ;  but  it  so  happens  that  in  this  particular 
instance  no  question  had  arisen  between  the  two  Governments  except 
as  to  the  right  of  the  United  States,  in  its  sovereign  capacity,  to 
make  this  particular  appropriation,  subsequent  in  time  and  right  to 
those  in  Montana,  and  for  use  exclusively  by  the  United  States  in  its 
governmental  capacity. 

The  United  States  Government  had  in  mind  the  protection  of  those 
rights,  the  furnishing  of  a  sufficient  available  water  supply  to  satisfy 
.the  vested  rights,  in  lieu  of  the  tributaries  wholly  within  the^tate, 
some  of  which  flow  into  the  Government  reservoir,  and  at  the  same 
time  the  furnishing  of  such  a  supply  as  would  enable  the  Government 
to  reclaim  the  200,000  acres  of  land  in  addition  to  those  for  which 
vested  rights  were  had.'  There  was  no  intention  of  interfering  with 
vested  rights  farther  down  on  the  stream.  It  is  presumed  that  this 
was  all  understood ;  it  is  presumed  that  the  Government  of  the  United 
States  intended  to  respect  the  vested  rights  granted  under  the  Con- 
stitution of  the  United  States.  Then,  what  follows?  The  only  mat- 
ter in  dispute  was,  after  taking  into  consideration  those  vested  rights 
and  the  appropriation  which  the  United  States  proposed  to  make, 
Avhat  effect  did  it  have  upon  what  might  be  termed  vested  rights  of 
individuals  and  corporations  in  Canada?  The  peculiar  situation  is 
that  on  the  Canadian  side  of  the  line  the  object  of  the  treaty  was  to 
settle  individual  and  corporate  rights  without  reference  to  the 
national  sovereignty,  while  on  the  side  of  the  United  States  the 
object  was  to  settle  rights  which  w^ere  to  be  used  by  the  Government 
in  its  sovereign  capacity  and  at  the  same  time  to  deal  fairly  and  in 
accordance  with  the  Constitution  with  the  individual  water  users  in 
its  dominion. 

Mr.  Powell.  What  about  the  lands  under  irrigation  on  the  lower 
Milk  River  Valley  ?  Wouldn't  this  be  for  them,  or  would  the  Govern- 
ment interfere  with  them  ? 

Mr.  King.  If  unsettled  and  undetermined  by  this  treaty,  they 
would,  but  if.  settled  in  accordance  w^ith  our  view^  they  would  not. 
However,  to  get  down  to  a  practical  basis,  since  water  will  naturally 
seep  to  the  land  below,  they  will  by  the  use  of  the  water  on  the  project 
above  receive  some  benefit. 

Mr.  Powell.  Water  will  do  more  than  seep — it  will  run. 

Mr.  King.  Yes;  all  that  is  not  used  would  run  by,  and,  of  course, 
some  would  run  down  anyway;  but  even  that  was  taken  into  con- 
sideration. 

Mr.  Powell.  Well,  all  I  want  is  to  get  seized  of  the  full  facts  of 
the  case.  Is  it  a  fact  or  is  it  not  a  fact  that  the  lands  subject  to  irri- 
gation in  the  United  States  would  be  served  by  these  waters  which 
are  entirely  waters  of  the  United  States?  Were  they  ample — was 
the  situation  such  that  for  all  purposes  of  irrigation  these  streams 
were  ample? 
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Mr.  King.  Yes;  it  may  be  that  they  were  ample  for  the  irrigation 
of  lands  then  being  irrigated — that  is  to  say,  if  you  assume  they  had 
an  adequate  water  supply  before  the  Government  made  any  appropri- 
ation. But  the  appropriation  made  by  the  Government  Avas  to  irri- 
gate lands  not  then  farmed  and  which  were  not  farmed  because  they 
did  not  have  an  adequate  water  supply. 

Mr.  Powell.  Yes;  but  what  I  want  to  get  clear  is  not  the  purpose 
of  the  Government  but  the  actual  facts  before  anything  was  done.  To 
repeat — were  the  AA  uters  of  those  streams  that  you  claim  should  not 
be  considered  in  interpreting  the  present  treaty  at  all,  were  they  ample 
for  the  purpose  of  irrigating  the  Jands  which  were  the  subject  of  irri- 
gation in  the  lower  Milk  Eiver  Valley? 

Mr.  King.  I  assume  that  they  were  ample,  so  far  as  the  lands  then 
farmed  were  concerned,  but  there  are  unappropriated  tributaries 
wholly  within  the  State  that  do  not  come  within  the  Government 
project  for  which  appropriations  will  eventually  be  made.  The  500 
second-feet  referred  to  in  Article  VI  as  a  prior  appropriation  repre- 
sents the  water  which  crosses  the  international  boundary  and  which 
is  necessary  to  supply  the  lands  which  were  not  irrigated  before  the 
treaty  was  made.  The  division  of  water,  as  I  take  it,  in  excess  of 
that  amount  was  intended  to  represent  the  water  essential  to  irrigate 
the  excess  lands — that  is  to  say,  those  that  were  to  come  under  the 
Government  project. 

Mr.  Powell.  Your  argument  assumes  that. 

Mr.  King.  Yes;  but  the  water  which  the  United  States  was  ap- 
propriating was  to  irrigate  lands  which  were  not  then  irrigated  by 
the  then  water  supply. 

Mr.  Powell.  Well,  of  course,  it  may  be  that  they  had  that  in  view, 
but  it  is  the  practical  bearing  that  I  am  after. 

Mr.  King.  I  think  an  examination  of  the  data  available  on  the  sub- 
ject in  the  records  will  disclose  that  that  is  all  they  had  in  mind. 
Of  course  they  thought  of  these  vested  rights  on  the  theory  that  the 
United  States  must  provide  for  a  safe  available  water  supply,  so  that 
when  it  irrigated  the  new  lands  it  could  be  able  to  do  so  without  dis- 
turbing vested  rights.  I  think  it  was  on  that  basis  that  the  previ- 
ously unirrigated  land  Avas  to  get  this  500  second-feet  which  crosses 
the  international  boundary.  We  should  not  take  into  consideration 
the  streams  situated  entirely  within  Montana  and  which  were  not 
subject  to  treaty  and  which  they  could  not  have  «had  in  mind  under 
any  circumstances  in  deciding  how  much  Avater  is  to  be  diAdded  hun- 
dreds of  miles  up  along  the  Canadian  line.  Further,  to  illustrate, 
AA^iile  the  500  second-feet  may  have  been  intended  in  part  to  protect 
vested  rights  doAvn  below  they  AA^ere  using  many  hundreds  of  second- 
feet  for  the  irrigation  of  their  lands  from  tributaries  Avith  which 
Canada  was  in  no  wise  concerned.  That  is  the  distinction  I  am  en- 
deavoring to  make  clear.  I  have  some  other  grounds  upon  which  to 
base  my  argument  AAdiich  I  desire  to  lead  up  to. 

Mr.  Glenn.  Well,  Avhile  the  Government  did  not  have  any  right 
to  take  the  AA^ater  out  of  this  river  in  Montana,  yet  couldn't  the  Gov- 
ernment say  that  we  Avill  have  the  Avater  measured  where  the  Milk 
River  goes  into  the  other  river  and  make  that  a  basis? 

Mr.  King.  Yes;  certainly.  I  think  that  could  be  done,  but  in 
determining  hoAv  that  is  to  be  measured  Ave  must  not  take  into  con- 
sideration all  these  other  A  ested  rights  in  order  to  arrive  at  the  inten- 
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tion  of  the  parties  at  that  particidar  time.  But  the  construction 
Canada  insists  upon  assumes  they  must  be  added  to  the  tributaries 
crossing  the  b()undar3^  We  can  not  assume  that  in  making  a  treaty, 
absurd  conclusions  were  intended  or  that  one  Government  intended 
lo  perpetrate  a  fraud  on  the  other.  It  follows  that,  if  in  construing 
the  treaty  in  that  Avay,  such  construction  would  imply  an  absurd 
conclusion,  it  is  accordingly  evident  that  such  was  not  the  intention 
of  the  high  contracting  parties  in  entering  into  the  treaty.  It  would 
thus  follow  that  if  the  language  is  construed  to  mean  that  the  tribu- 
taries entirely  within  the  United  States  must  be  added  to  the  streams 
crossing  the  boundary  line,  then  the  language  which  unqualifiedly 
provides  for  diversion  of  one-half  of  the  waters  of  Milk  Kiver  would 
prove  futile.  The  disastrous  result  to  follow  such  an  interpretation 
should  clearly  demonstrate  that  such  an  intention  was  never  con- 
templated by  any  of  the  parties  to  the  treat}^  It  surely  should 
not  be  contended  that  such  dire  results  ever  entered  into  the  minds 
of  the  representatives  of  either  Government,  for  neither  an  absurdity 
nor  a  fraud  should  be  presumed  to  have  been  intended  by  either  of 
the  contracting  parties.  To  hold  as  contended  by  our  opponents, 
when  measured  with  the  facts  before  us,  would  necessarily  imply 
both. 

Mr.  MiGNAULT.  I  quite  agree  with  you  that  the  United  States  Gov- 
ernment in  making  a  treaty  could  not  do  a  thing  that  they  had  no 
right  to  do,  but  for  the  purpose  of  estimating  the  amount  of  the 
water,  couldn't  they  say  that  we  would  estimate  it  as  if  Ave  had  a  right 
to  do  so? 

Mr.  King.  They  certainly  might  have  said  so,  but  I  do  not  think 
they  did  say  so.  They  could  have  said  in  the  treaty  that  they  would 
not  take  any  water  at  all,  but  they  did  not.  In  fact,  the  purpose  of 
the  treaty  was  to  secure  an  available  water  supply,  and  it  is  hardly 
reasonable  to  infer  that  a  course  would  be  taken  the  result  of  which 
might  secure  no  water  supply. 

Mr.  Powell.  Yes;  but  where  was  the  water  to  be  measured;  at  the 
boundary  or  where? 

Mr.  King.  It  is  to  be  measured,  as  I  take  it,  at  the  boundary  or 
wherever  found  most  practicable.  They  could  provide,  of  course,  to 
measure  it  wherever  they  saw  fit.  Provision  is  made  for  engineers  to 
be  appointed  by  the  respective  nations  for  that  very  purpose.  This 
provision  would  imply,  as  I  understand  it,  that  the  measurement 
would  be  where  the  engineers  would  find  it  most  practicable,  in  order 
to  carry  out  the  spirit  and  purpose  of  this  treaty.  But  I  will  come  to 
that  later.  The  treaty,  as  I  understand  it,  took  all  these  matters  into 
consideration,  that  the  water  was  to  be  divided  equally,  so  far  as 
practicable.  The  treaty  then  goes  on  to  define  how  that  shall  be 
done,  and  sa5^s  that  each  shall  receive  three-fourths  of  certain 
streams,  one  of  one  stream  and  the  other  of  the  other  stream,  until 
it  reaches  500  second-feet.  And  then  I  assume — I  am  not  sure  that 
everyone  will  agree  with  me — that  after  this  500  second-feet  is 
reached  they  divide  the  waters  in  excess  of  that  equally. 

}^ow,  that  does  not  contemplate  that  in  making  the  estimate  as  to 
the  amount  of  water  to  be  divided  equally — that  is,  the  amount  which 
exceeds  500  second-feet-^-that  we  are  to  figure,  say,  a  million  second- 
feet  down  at  the  mouth  of  the  Mississippi  Kiver,  or  Gulf  of  Mexico, 
and  add  that  to  the  second-feet  where  the  water  of  Milk  River  crosses 
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the  northern  boundary  Ime  of  Montana.  And  it  was  Avith  a  vieAV  to 
ascertaining-  Avhat  was  the  intention  of  the  parties  with  regard  to  that 
feature  that  I  am  going  into  this  (]uestion. 

And  before  I  get  through,  I  hope,  in  fact  expect,  to  i)rove  to  the 
satisfaction  of  ever^^one  on  this  commission  that  we  have  no  right 
even  by  a  treaty  to  disturb  any  of  the  vested  rights  in  Montana  or 
elsewhere.  I  woukl  not  be  surprised  if  even  the  opposing  counsel 
agreed  with  me  finally  before  I  get  through.  But  if  he  is  not  con- 
vinced, it  will  not  be  for  want  of  trying  on  my  part. 

Mr.  Powell.  Well,  Mr.  King,  as  I  understand  your  argument,  the 
construction  you  are  endeavoring  to  put  on  this  treaty  is  that  the 
contract  which  the  parties  expressed  in  general  terms  shall  be  re- 
stricted to  certain  specific  objects  or  purposes  that  they  had  in  view. 
That  is  your  argument,  is  it  ? 

]\Ir.  King.  Yes,  sir ;  that  is  my  argument. 

Mr.  Powell.  And  on  that  argument  you  base  your  right;  that  is, 
you  allege  we  should  (|ualify  and  restrict  the  general  words  of  the 
treaty  ? 

Mr.  KiN(j.  I  am  not  certain  that  I  understand  your  question,  but 
my  position  is  this:  It  is  necessary  under  all  rules  of  construction 
to  take  into  consideration  what  was  intended  by  this  treaty,  to  con- 
sider the  language,  not  merely  one  Avord,  sentence,  or  paragraph,  but 
all  taken  as  a  whole,  and  if  found  sufficiently  ambiguous,  Ave  must, 
under  all  rules  of  construction  of  treaties,  be  permitted  to  make  and 
to  take  into  consideration  all  the  incidents  and  transactions  leading 
up  to  the  treaty,  including  all  diplomatic  correspondence,  and  when 
that  is  done  I  believe  all  concerned  Avill  be  highly  satisfied  with  the 
result. 

Mr.  Powell.  I  am  prepared  to  go  a  little  further.  It  is  a  Avell 
recognized  rule  of  construction,  according,  I  believe,  to  the  jurispru- 
dence in  both  countries,  that  general  Avorcls  shall  be  restricted  in  their 
application  if  reason  demands  they  should  be. 

Mr.  King.  Yes;  I  think  so.    I  agree  Avith  you. 

Mr.  PoAVELL.  And  upon  that  basis  you  propose  to  restrict  the  gen- 
eral Avords  of  the  treaty  ? 

Mr.  King.  Yes,  sir ;  that  is  so ;  that  is  my  position  if  I  fully  under- 
stand you. 

Mr.  Powell.  And  I  understand  you  to  go  further  and  say  that  the 
Avords  are  not  generally  applicable  to  all  rivers  in  Montana  nor  to  all 
rivers  in  Alberta  or  SaskatcheAvan,  but  that  the  Avord  "  and  "  as  used 
means  riA'ers  in  Montana  and  in  Alberta  and  SaskatcheAvan. 

Mr.  King.  Rivers  Avhich  fioAv  across  the  boundary,  Avhether  sepa- 
rately or  through  either  channel  of  the  two  rivers. 

Mr.  PoAVELL.  Then,  I  understand  you. 

Mr.  King.  And  I  further  take  the  position  that  AA^hatever  may  have 
been  the  intended  effect  of  the  use  of  the  word  "  and  "  or  the  use  of 
the  word  "  or  "  the  result  would  be  the  same,  but  that  the  use  of  the 
word  and  "  under  all  rules  of  construction  is,  in  my  judgment,  quite 
sufficient  in  itself  to  settle  this  controversy.  But,  independent  of  that 
feature,  there  are  adequate  reasons  from  a  legal  standpoint  to  insure 
and  justify  a  holding  by  this  honorable  commission  to  the  effect  that 
the  "  tributaries  "  referred  to  are  only  those  floAving  across  the  bound- 
ary, either  northerly  or  southerly,  Avhether  separately  or  through 
either  of  the  streams  across  the  boundary  line. 
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Mr.  Powell.  Your  reason  is  that  you  place  upon  the  word  "  and  " 
a  construction  to  the  effect  that  it  associates  together  the  United 
States  and  the  Provinces  of  Alberta  and  Saskatchewan  as  a  territory 
taken  as  a  unit,  through  which  the  rivers  must  flow. 

Mr.  King.  It  may  have  the  same  result;  but  I  will  put  it  this  way: 
These  words  refer  to  the  tributaries  in  Alberta  and  Saskatchewan, 
also  to  the  tributaries  in  Montana  flowing  across  the  boundary  in  one 
direction  or  the  other. 

Mr.  Powell.  But  you  are  not  taking  these  Provinces  distributively, 
but  collectively? 

Mr.  King.  I  am  taking  the  watersheds. 

Mr.  Powell.  You  are  taking  them  collectively. 

Mr.  King.  Yes;  collectively. 

Mr.  PowE[.L.  Then  when  it  says  in  Montana  and  the  Provinces  of 
Alberta  and  SaskatcheAvan  it  means  that  it  must  be  flowing  through 
all  three. 

Mr.  King.  Not  necessaril}^  so,  but  means  tributaries  flowing  across 
the  boundary  line  in  one  direction  or  the  other  regardless  of  whether 
in  all  three  or  only  in  one  of  them. 

Mr.  Powell.  I  do  not  see  exactly  where  that  comes  in. 

Mr.  MiGNAULT.  I  think  I  have  your  argument,  Mr.  King — you 
contend  that  when  they  say  tributaries  in  the  State  of  Montana  and 
the  Provinces  of  Alberta  and  Saskatchewan  it  means  rivers  that  are 
in  the  State  of  Montana  and  in  either  of  the  two  Proxdnces  which 
are  iuentioned — I  mean  tributaries — the  only  tributaries,  according 
to  your  argument,  Avhich  are  involved  are  the  tributaries  Avhich  are  in 
the  State  of  Montana,  on  the  one  hand,  and  one  of  those  two  Prov- 
inces, on  the  other  hand.   That  is  your  argument,  is  it  not  ? 

Mr.  King.  I  think  what  you  have  just  stated  might  be  in  harmony 
with  my  argument,  but,  further,  to  cleai*  the  atmosphere  I  will  add 
that  my  contention  is  that  the  language  of  the  treaty  has  reference 
to  tributaries  involved  between  the  two  countries,  which  tributaries 
flow  across  the  line,  and  not  tributaries  not  involved  between  the  two 
countries  and  which  under  our  Constitution  could  not  be  involved, 
consisting  of  those  entirely  within  the  United  States,  the  waters  of 
which  in  no  way  cross  the  line. 

Mr.  PoAVELL.  Well,  let  us  get  down  to  the  specific  language  used 
or  let  us  take  an  instance.  Now,  there  is  a  stream  that  floAVs  from 
the  United  States  into  the  St.  Mary  River.  BeloAV  that  again  there 
is  one  that  takes  its  rise  in  Canada  and  flows  into  the  St.  Mary  River. 
As  I  understand  you  you  would  exclude  these  for  the  reason  that, 
although  they  flow  through  the  Province  of  Alberta,  they  do  not 
flow  through  the  State  of  Montana. 

Mr.  King.  Could  you  point  that  out  to  me  on  the  map,  Mr.  Powell? 

Mr.  PoAVELL.  Well,  don't  bother  about  AA^hat  particular  river  it  is, 
but  let  us  take  a  hypothetical  case.  There  are  a  lot  of  rivers  that 
rise  in  the  south  and  floAV  northeast  to  the  Milk  River.  You  say 
these  should  not  be  taken  into  account  for  this  reason,  that,  Avhile 
they  flow  through  the  State  of  Montana,  they  do  not  floAV  through 
either  the  ProAdnces  of  Alberta  or  of  SaskatcheAvan,  and  therefore 
must  be  excluded,  because  the  copulative  "  and  '*  associates  the  tAvc 
territories  as  a  subject  through  Avhich  they  must  floAV.  Is  that  your 
argument,  Mr.  King? 
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Mr.  King.  That  is  one  reason,  but  I  am  willing-  to  eliminate  the 
words  "  and  "  or  "  or  and  take  entirely  what  was  in  mind  when  the 
treaty  was  made.  Of  course  the  waters  flowing  into  the  St.  ^lary 
Kiver  on  the  Montana  side  form  the  St.  Mary  River,  and  therefore 
flow  through  both  countries.  The  same  may  be  said  of  some  flowing 
into  the  St.  Mary  River,  or  even  Milk  River,  on  both  sides  of  the 
line,  and  in  that"  manner  they  flow  through  the  two  countries,  but 
that  is  not  the  case  with  the  Milk  River  after  it  crosses  the  Canadian 
line.   This,  I  take  it,  meets  the  hypothetical  case  stated  by  you. 

Mr.  MiGNAULT.  Well,  now,  let  us  take  the  language  in  the  treaty. 
I  can  understand  that  your  argument  Avould  be  applicable  to  the 
language  of  the  treaty  to  the  effect  that  the  tributaries  must  be.  on 
the'one  hand,  in  the  State  of  Montana  and,  on  the  other  hand,  in 
either  of  the  two  Provinces  of  Canada  mentioned— that  is.  Alberta 
or  Saskatchewan — those  are  the  tributaries  comprised  in  the  lan- 
quage  of  Article  YI  of  the  treaty. 

Mr.  King.  Yes;  but  I  contend  that  they  must  flow  across  the  line  • 
from  one  side  or  the  other,  through  one  of  the  rivers  or  the  other, 
and  that  the  treaty  has  reference  only  to  tri])utaries  which  ma}'  thus 
floAv  across  the  line. 

Mr.  PoAVELL.  That  is,  tributaries  and  rivers. 

Mr.  King.  Yes;  tributaries  of  the  St.  Mary  and  Milk  Rivers. 
Now,  if  there  are  any  in  Canada  that  do  not  flow  across  the  line  and 
do  not  flow  into  one  of  the  streams  crossing  the  line,  I  am  not  con- 
sidering them;  nor  am  I  considering  any  that  are  in  Montana  that 
do  not  flow  directly  across  the  line  or  flow  into  one  or  the  other  of 
the  streams  before  such  streams  cross  the  line. 

]\Ir.  PoAA'ELL.  Well,  why  do  you  not  consider  them — because  you 
put  a  construction  on  the  meaning  of  the  word  "  and which  would 
make  it  appear  that  while  flowing  through  one  portion  of  the  country 
the}^  do  not  flow  through  the  other;  then  is  that  not  enough  to  include 
rhem  in  the  language  of  the  treaty? 

Mr.  King.  Well,  here  is  what  I  contend:  First,  the  tributaries  in 
these  Provinces  flowing  across  the  line,  that  is  one  point ;  and  the 
tributaries  in  Montana  that  flow  across  the  line  is  another,  regardless 
of  whether  crossing  the  line  throug-h  one  stream  or  the  other.  I 
think  there  is  an  instance  up  her.e  [pointing  to  the  map]  where  a 
tributary  does  not  go  across  the  line  but  comes  into  the  St.  Mary 
River  after  it  crosses  the  line  flowing  north,  and  some  coming  into 
the  ^lilk  River  below  the  line.  I  should  think  that  they  are  not 
involved  here  and  that  those  tributaries  south  of  the  line  flowing 
into  Milk  River  are  no  more  involved  here  than  is  the  stream  where 
it  flows  into  the  Gulf  of  Mexico.    That  is  my  position. 

Mr.  Powell.  Yes;  I  understand  that  is  your  position;  but  wliat  is 
your  argument  ? 

Mr.  King.  Well,  I  am  proceeding  with  it  as  fast  as  I  can. 

Mr.  Powell.  Yes;  but  getting  down  to  hard  facts,  on  what  do  you 
base  your  contention?  As  I  understand  it  you  base  it  on  the  meaning 
iliat  you  attribute  to  the  copulative  "  and.'' 

Mr.  King.  The  wor^  ''and''  as  there  used  is  sufficient  to  settl^^  the 
controversy.  Yet  Ave  have  stronger  reasons  in  support  of  our 
position. 

Mr.  PoAVELL.  Well,  I  ma}^  say  that  it  made  quite  an  impression  on 
my  mind. 
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^fr.  KiN(}.  As  to  the  word  "  and  "  the  trouble  is  I  discussed  that 
point  before  you  came  in,  Mr.  Powell,  hence  you  did  not  hear  my 
aro'ument  on  that.  '  i 

Mr.  MioNATLT.  Wei],  I  may  say,  ([uite  sincerely.  Mr.  King,  that  I 
think  there  is  an  argument  on  the' word  and,"  to' the  effect  that  only 
tributaries  ure  concerned  that  cross  the  boundary,  since  it  would  mean 
tluit  they  shoukl  be  botli  in  the  State  of  Montana  and  in  eitiier  of 
tliese  two  Provinces  of  Canada. 

Mr.  Ki^i}.  That  is  my  contention,  and  it  seems  to  me  that  accord- 
ing to  all  rules  of  construction  that  is  what  it  means.  But,  for  tlie 
moment,  I  am  willing  to  forget  all  about  that.  That  is  only  part  of 
my  argument. 

Mr.  Powell.  Put  what  language  are  you  construing,  Mr.  King  ? 
Mr.  Kino.  The  language  of  the  treaty. 

Mr.  Po^\'ELL.  Well,  but  what  portion  of  the  treaty — the  woixl 
^'and"? 

Mr.  King.  Well,  if  you  take  that  one  sentence  or  paragraph  and 
leaye  out  everything  else — I  see  your  position. 

Mr.  Powell.  Oh,  I  haye  no  position;  I  am  asking  you  about  your 
position. 

Mr.  King.  Well,  taking  the  entire  treaty,  it  should  be  construed  so 
that  eyery  sentence  and  phrase  will  be  consistent  in  connection  with 
every  other  sentence  and  phrase,  and  also  so  as  to  take  into  considera- 
tion the  points  and  "controversies  now  pending" — you  remember  it 
uses  the  words  "  controversies  now  pending  "  in  the  first  part  of  the 
treaty,  which  indicates  that  there  was  something  to  settle  at  the  time 
the  treaty  was  made. 

Mr.  Powell.  Well,  without  being  so  definite,  it  strikes  me  at  the 
moment  that  there  is  something  in  Mr.  Mignault's  suggestion  that 
that  is  a  possible  construction  of  that  phrase — that  is,  that  the  word 
"  and  "  couples  these  together — so  that  it  would  appear  that  the  tribu- 
taries must  flow  through  both  units — that  is,  the  State  of  Montana 
and  one  of  the  Provinces  of  Alberta  and  Saskatchewan — and  that 
consequenth^  crossing  the  boundary  is  simply  a  sequence  of  that. 

Mr.  King,  It  so  happens  that  as  to  the  controversy^  then  pending, 
they  do  cross  the  boundary.  If  the  boundary  line  w^ere  farther  south 
down  here  [indicating  on  the  map?;]  the  watershed  might  govern  and 
take  in  tributaries  noAV  entirely  in  Montana. 

Mr.  PowEiJL.  Let  me  point  out  to  3^011  Avhat  it  means.  If  that  con- 
tention is  followed  then  there  is  a  large  number  of  tributaries  flowing 
from  up  in  Glacier  Park  into  the  St.  Mary  River,  and  I  understand 
the  United  States  contemplates  the  possibility  or  the  probability  of 
erecting  a  dam  there,  and  I  think  they  are  going  to  do  it.  Now,  if 
your  construction  is  correct,  you  will  eliminate  entirely  all  the  waters 
of  that  stream  from  the  problem,  for  the  simple  reason  that  they  do 
not  flow  thiough  the  Canadian  territory  at  all. 

Mr.  King.  No;  it  does  flow  through  Canadian  territory,  through 
St.  Mary  Eiver,  and  should  be  considered. 

Mr.  Powell.  The  waters  that  enter  into  the  St.  Mary  River,  it 
is  true,  and  in  that  way  they  really  do  flow  i:hrough  Canadian  ter- 
ritory. 

Mr.  King.  That  is  correct.    I  wilhdeal  with  that  when  I  reach  it. 


ST.  MARY  AND  MILK  RIVERS. 


39 


Mr.  Taw:ney.  Don't  you  think  that  perhaps  if  Judge  King  pro- 
ceeds with  his  argument  in  the  sequence  he  has  prepared  it  we  migiit 
make  more  rapid  progress  ? 

Mr.  Powell.  Well,  perhaps,  but  I  always  like  to  have  points 
cleared  up  as  we  go  along. 

Mr.  King.  I  must  say  that  the  questions  asked  me  have  Aery  mate- 
rially assisted  me  in  my  argument  and  am  glad  to  have  them. 

Now,  I  want  to  take  up  another  question  which  I  think  is  more  im- 
l)ortant.  and  even  I  think  more  in  favor  of  our  position,  and  that  is 
the  distinction  betAveen  the  tAvo  (Tovernments,  so  far  as  theii'  poAvers 
go  with  regard  to  making  treaties. 

This  brings  us  to  the  question  of  determining  the  intention  of  the 
contracting  parties  by  considering  the  limitations  invoked  upon  the 
respective  Governments  by  the  treaty-making  poAvers  under  Avhich 
they  were  acting.  In  passing  upon  this  feature  it  is  Avell  to  observe 
that  the  poAvers  Avhich  may  be  exercised  in  this  regard  by  the  re- 
spective Governments  differ  materially.  The  poAvers  held  by  the 
Federal  Government  of  the  Ignited  States  in  such  matters,  as  well  as 
in  all  matters,  are  enumerated  poAvers,  delegated  by  the  States,  and 
include  only  such  authority  as  through  its  fundamental  law  has  been 
surrendered  to  the  General  Government  by  the  States.  But  the 
I^OAvers  Avhich  may  be  exercised  by  the  Government  of  Great  Britain 
respecting  the  Dominion  of  Canada  or  any  part  thereof,  or  questions 
arising  therein,  are  not  thus  circumscribed.  It  appears  that  the 
Provinces  of  the  Dominion  of  Canada  and  other  colonies  of  the 
Bi'itish  Empire  receive  their  poAvers  from  the  General  (jovernment, 
which  (xovernment  reserves  i-ights  and  privileges  to  the  extent  not 
thus  delegated. 

In  other  Avords,  the  Government  of  Great  Britain  is  not  restricted 
in  its  treaty-making  power,  while  on  the  other  hand  the  United 
States,  being  a  Government  of  delegated  and  enumerated  poAvers, 
is  circumscribed  in  its  authority  accordingly. 

Hon.  James  Bryce,  former  British  ambassador  to  this  country,  in 
his  great  Avork,  The  American  CommouAvealth,  in  comparing  the  tAvo 
forms  of  goATrnment,  says  (pp.  241-242,  vol.  1)  : 

III  England  and  many  other  modern  Stales  tliei-e  is  no  diflei'ence  in  authority 
between  one  statute  and  anotliei-.  AU  are  made  l)y  the  legislature:  all  can  be 
changed  by  the  legislature.  What  are  called  in  England  const itution;!)  statutes, 
such  as  Magna  Charta,  the  Bill  of  Rights,  the  Act  of  Settlement,  ilie  .Vets  of 
Union  AA'ith  Scotland  and  Ireland,  are  merely  ordinary  laws,  wlii<li  could  be 
repealed  by  Parliament  at  any  moment  in  exactly  the  .same  way  as  it  can  repeal 
a  highway  act  or  lower  the  duty  on  tobacco.  The  habit  has  grown  up  of  talking 
of  the  British  constitution  as  if  it  were  a  fixed  and  definite  thing.  But  there 
is  in  Enghmd  no  such  thing  as  a  constitution  a])art  fi'om  the  I'est  of  the  law : 
there  is  merely  a  mass  of  law,  consisting  i)artly  of  statutes  and  partly  of 
decided  cases  and  accepted  usages,  in  conformity  with  A\-hich  the  government 
of  the  country  is  cai-rie<l  on  from  day  to  day,  but  Avhich  is  being  constantly 
modified  by  fresh,  statutes  and  cases.  The  same  thing  existed  in  ancient  Home 
and  everyAA'here  in  Europe  a  century  ago.  It  is,  so  to  speak,  the  "  natural  and 
used  to  be  the  normal  condition  of  things  in  all  countries,  free  or  despotic. 

The  condition  of  America  is  AvhoUy  different.  There  the  name  "  Constitu- 
tion "  designates  a  particular  instrument  adopted  in  17S3.  amended  in  some 
points  since,  which  is  the  foundation  of  the  National  Government.  This  (Con- 
stitution Avas  ratified  and  made  binding  not  by  Congress  but  by  the  people 
acting  through  conventions  assembled  in  the  thirteen  States  which  then  com- 
posed the  Confederation.  It  created  a  h?gislature  of  two  houses :  but  that  legis- 
lature, Avhich  we  call  Congress,  has  no  power  to  alter  it  in  the  smallest  par- 
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ticiilar.  That  which  the  people  have  enacted,  the  people  only  can  alter  or 
repeal. 

Here  therefore  we  observe  two  capital  differences  between  England  and  the 
United  States.  The  former  has  left  the  ontliues  as  well  as  the  details  of  her 
system  of  government  to  be  gathered  from  a  multitude  of  statutes  and  cases. 
The  latter  has  drawn  them  out  in  one  comprehensive  fundamental  enactment. 
The  former  has  placed  these  so-called  constitutional  laws  at  the  mercy  of  her 
legislature,  w^hich  can  abolish  when  it  pleases  any  institution  of  the  country, 
the  Crow'n,  the  House  of  Lords,  the  established  church,  the  House  of  Com- 
mons, Parliament  itself.  The  latter  has  placed  her  Constitution  altogether  out 
of  the  reach  of  Congress,  providing  a  method  of  amendment  whose  difficulty  is 
shown  by  the  fact  that  it  has  been  very  sparingly  used. 

In  England  Parliament  is  onmipotent.  In  America  Congress  is  doubly  re- 
stricted. It  can  make  laws  only  foi-  certain  purposes  specified  in  tlie  Con- 
stitution, and  in  legislating  for  these  purposes  it  must  not  transgress  any  pro- 
vision of  the  Constitution  itself.    The  stream  can  not  rise  above  its  source. 

On  page  245,  in  referring"  to  the  Government  of  the  United  States, 
Mr.  Bryce  further  observes : 

The  supreme  law-making  power  is  the  i)eople — that  is,  the  qualified  voters, 
acting  in  a  prescribed  way.  The  people  have  by  their  supreme  law%  the  Con- 
stitution, given  to  Congress  a  delegated  and  limited  power  of  legislation. 
Every  statute  passed  under  that  power  conformably  to  the  Constitution  has  all 
the  authority  of  the  Constitution  ))ehind  it.  Any  statute  ])assed  which  goes 
beyond  that  power  is  invalid,  and  incapable  of  enforcement. 

Again,  on  page  378  of  The  American  CommonAvealth  (vol.  1), 
Mr.  Bryce  states: 

Every  power  alleged  to  be  vested  in  the  National  Government,  or  any  organ 
thereof,  must  be  affirmatively  shown  to  have  been  granted.  There  is  no  pre- 
sumption in  favor  of  the  existence  of  a  powder;  on  the  contrary,  the  burden  of 
proof  lies  on  those  who  assert  its  existence  to  peint  out  something  in  the 
Constitution  which,  either  expressly  or  by  necessary  implication,  confers  it. 

In  discussing  this  subject,  Hon.  George  F.  Hoar,  in  comparing  the 
Government  of  Canada  with  that  of  the  United  States,  says: 

In  the  United  States  all  powers  not  granted  to  Congress  are  reserved  to 
the  States  or  the  people.  In  Canada  all  powers  granted  to  the  Provinces  are 
subject  to  the  Dominion  or  to  Great  Britain.  She  has  moreover  no  Bill  of 
Rights.  The  doctrine  which  lies  at  the  foundation  of  every  American  system 
of  Government,  State  or  National,  that  there  are  domains  on  wiiich  no  human 
authority  can  be  permitted  to  entei*  and  acts  which  no  human  power  shall  be 
permitted  to  do,  is  unknow-n  to  her.  In  her  foreign  relations  Canada  is  wholly 
under  British  control.    She  has  no  voice  in  the  treaty-making  power. 

Now  the  point  which  I  desire  to  make  by  quoting  from  Mr.  Bryce 
and  Mr.  Hoar  with  regard  to  the  question  as  to  what  could  have  been 
under  this  treaty,  is  that,  as  said  by  Mr.  Bryce,  the  stream  can  not 
rise  higher  than  its  source— that  is  to  say,  that  Congress  could  not 
delegate  any  greater  powers  under  the  pretence  of  making  a  treaty 
than  it  already  had.  It  could  not  go  beyond  the  Constitution,  and 
that  of  course  brings  up  the  question  as  to  what  the  powers  of  the 
Congress  are  under  the  Constitution,  which  I  shall  take  up  next. 

But  to  try  and  make  clear  the  point  which  I  expect  to  present 
along  these  lines — for  example,  there  are  vested  rights  in  Montana — 
vested  water  rights.  Under  the  Constitution  of  this  country  Con- 
gress had  no  power  and  clearly  had  no  right  to  delegate  the  right 
to  make  a  treaty  which  would  affect  smj  rights  wholly  within  the 
State  of  Montana.  Now  this  is  questioned  by  some;  in  fact,  I 
noticed  that  in  the  argument  which  has  been  presented  here  before 
on  this  question. 
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Mr.  Tawxey.  What  do  you  mean  by  saying  that  Congress  would 
have  no  power  to  delegate  more  powers  than  itself  possessed  with 
regard  to  treaty  making?  Congress  does  not  delegate  treaty-mak- 
ing power. 

Mr.  King.  It  ratifies  the  treaty. 

Mr.  Tawney.  No;  the  Senate  does  it. 

Mr.  King.  Yes;  of  course,  the  Senate  must  ratify  the  treaty.  I 
assumed  that  was  understood.  A  stream  can  not  rise  higher  than 
its  source,  hence  the  right  to  make  a  treaty  in  Adolation  of  the  Con- 
stitution can  not  effectively  be  exercised.  Then  we  come  to  the 
question  whether  it  would  be  a  violation  of  the  Constitution  to 
make  such  treaty  as  this  would  be  if  contended  for  b}^  learned  coun- 
sel for  the  Canadian  Government. 

The  rights  of  the  people  of  Montana  to  streams  wholly  within 
Montana  are  the  vested  rights  of  the  citizens  who  have  appropriated 
the  waters  under  the  laws  of  that  State.  Since,  therefore,  they  are 
the  vested  rights,  and  since — if  you  will  agree  with  me  for  a  moment, 
if  onW  for  the  sake  of  the  argument — if  the  Government  has  no 
power  to  make  a  treaty  which  will  affect  the  vested  rights  of  the 
citizens  of  the  State,  it  is  certainly  self-evident  that  it  was  not  in- 
tended when  this  treaty  was  made  to  take  into  consideration  in  the 
measurement  of  these  waters  the  waters  belonging  to  the  citizens  of 
that  particular  State,  any  more  than  it  would  attempt  to  take  a 
county  of  that  State  and  under  treaty  to  give  that  county  to  Canada, 
or  even  to  take  a  State  and  give  that  State  to  Canada.  I  know  it 
is  claimed  by  some  that  that  can  be  done,  but  nowhere  in  the  history 
of  this  country  can  any  authority  be  found  which  upholds  anything 
of  that  kind,  or  which  is  to  the  effect  that  a  treaty  can  be  made  along 
that  line,  unless  in  time  of  war  between  this  and  another  country  as 
a  "  war  measure.'' 

Mr.  Tawney.  I  would  like  your  vieAv  on  this  point,  Mr.  King; 
that  is,  the  point  made  by  counsel  for  the  Dominion  of  Canada  in  his 
brief,  in  which  he  says : 

A  point  as  to  treaty-making  power  was  suggested  at  tlie  hearing,  not  on 
behalf  of  the  United  States,  but  by  Mr.  Sands,  of  Chinooli.  An  examination 
of  the  facts  shows,  however,  that  the  point  while  interesting  academically  is 
not  and  can  not  be  involved  in  this  case.  Under  no  interpretation  does  the 
treaty  give  to  Canada  water  of  the  Milk  River  or  its  tributaries  not  flowing 
across  the  boundary,  but  all  of  such  water  will  remain  the  property  and  in  the 
possession  of  the  State  of  Montana  and  of  the  persons  in  such  State  entitled 
thereto. 

The  contention  is,  as  you  see,  that  the  treaty  does  not  take  any 
such  water  away  from  the  State  of  Montana  at  all. 

Mr.  King.  If  the  eminent  counsel  who  made  that  statement  will 
pardon  me,  I  will  say  that  he  is  "  begging  the  question,"  fetitio  prin- 
Gipii,  for  that  is  the  very  point  in  dispute.  Our  contention  is  that  in 
order  to  place  an  interpretation,  which  the}^  are  insisting  should  be 
placed  upon  the  treaty,  it  means  that  they  would  have  the  power  to 
do  so  and  that  its  effect  would  be  to  do  so.  True,  of  course,  the 
water  will  continue  to  run  downhill,  and  Avill  remain  in  Montana, 
but  it  is  proposed,  by  the  interpretation  here  insisted  upon,  by  a  sys- 
tem of  mathematics  and  engineering,  to  add  in  the  calculations  the 
water  rising  wholh^  in  Montana  and  which  does  not  and,  under  the 
law  of  gravitation,  can  not  flow  into  Canada,  to  the  vn  ater  at  the 
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heads  of  the  streams  which,  through  the  two  rivers,  flows  into  Can- 
ada, and  to  use  that  as  a  basis  for  dividing  the  waters  in  question 
near  the  head  of  th()  two  rivers,  or  before  the  Milk  Eiver  returns  to 
tlie  United  States.  Possibly  I  do  not  understand  what  he  had  refer- 
ence to,  but  if  it  is  to  be  taken  for  granted  that  the  waters  rising  I 
Avholly  in  Montana  and  not  flowing  into  either  of  the  rivers  before 
they  finally  cross  the  line  are  not  to  be  considered,  then  of  course 
there  is  no  room  for  argument. 

Mr.  MiGNAx  i/r.  But  no  vested  right  in  Montana  would  be  affected 
if  these  appropriations  made  by  the  citizens  of  Montana  are  not 
affected. 

Mr.  King.  Well,  that  does  not  touch  my  point. 

Mr.  MiGNAULT.  But  you  say  the  United  States  were  stipulating 
for  those  who  got  some  Avater  of  the  St.  Mary  Eiver  down  in  the 
lower  Milk  Ei^er  Valley  and  that  the  rights  of  private  citizens  in 
Montana  were  only  to  be  considered  as  a  part  of  the  share  which 
should  go  to  the  United  States-^then  your  argument  does  not  make 
any  difficulty.  No  rights  are  affected,  if  these  waters  are  merely  taken 
into  consideration  in  order  to  form  the  measure  which  the  United 
States  has  stipulated  for. 

Mr.  King.  Well,  we  are  not  claiming  anything  of  that  kind,  but  if 
you  will  take  the  acre-feet  on  that  map  that  are  wholly  in  Montana 
it  will  disclose  the  basis  used  in  making  the  computation. 

If  you  take,  as  I  say,  the  number  of  acre-feet  required  there  and 
the  amount  that  Canada  is  to  require  before  it  crosses  the  boundary 
line,  or  on  the  boundary  line,  and  add  them  together,  you  will  find 
that  there  will  not  be  any  water  flowing  in  the  Milk  Eiver  across 
the  boundary  worth  bothering  with.  It  is  a  case  of  using  the  tribu- 
taries for  one  purpose,  and  forgetting  them  for  the  other. 

Mr.  MiGNAULT.  Well,  the  only  question  I  suppose  is  the  division 
of  the  water  into  equal  shares,  and  as  a  part  of  the  United  States 
share  we  find  that  there  are  water  rights  in  Montana  to  be  considered. 
They  are  not  affected  at  all ;  they  will  remain  in  Montana.  The  citi- 
zens down  there  who  use  water  will  get  their  water,  but  it  is  merely 
considered  as  a  part  of  the  equal  share  which  will  be  used  in  the 
United  States. 

Mr.  King.  Well,  kind  sirs,  let  me  give  a  concrete  illustration.  As- 
sume there  are  2,000,000  second-feet  produced  as  a  result  of  the 
tributaries  entirely  Avithin  Montana  and  but  1,000  second-feet  flowing 
in  the  Milk  Eiver  where  it  finally  crosses  the  boundary  line  and  you 
add' that  2,000.000  second-feet  to  the  1,000  second-feet  in  the  two 
streams  flowing  across  the  line  then  you  Avill  have  2,001,000  second - 
feet.  Then  take  that  and  divide  it,  then,  gentlemen,  permit  me  to 
ask:  How  much  will  get  back  to  the  United  States  under  such  cir- 
cumstances? Xoiie.  If  all  of  the  waters  and  tributaries  flowed  into 
the  respective  rivers  above  the  point  of  the  international  boundary, 
or  across  it,  a  different  condition  would  be  presented  to  view,  but 
the  plan  is,  as  I  take  it,  under  the  contention  of  the  very  able  coun- 
sel from  Canada,  to  take  the  water  below  the  point  of  division  and 
add  that  to  the  water  above,  and  divide  on  that  basis.  We  do  not 
complain  that  that  is  taking  the  water  away  from  the  people  of 
Montana,  but  it  is  an  assumption  of  a  right  to  do  so.    As  Ave  vieAv 


ST.  MARY  AND  MILK  RIVERS. 


43 


its  effects  under  that  method  of  division  the  United  States  will  not 
]•ecei^'e  any  water  at  all.  Under  the  argument  made  by  the  learned 
gentlemen  from  Canada  there  is  clearly  an  assumption  that  we  on 
this  side  of  the  line  would  have  a  right  to  deprive  the  citizens  of 
Montana  of  their  water  to  make  the  division  on  the  basis  contended 
for,  providing  the  United  .States  .should  decide  to  do  so.  If  the 
United  States  has  not  this  power  it  certainly  can  not  take  this  water 
as  a  basis  of  computation  in  a  treaty. 

Mr.  Tawney.  But  the  tributaries  in  Montana  will  not  be  affected. 

Mr.  King.  Only  in  the  manner  I  have  stated.  I  come  now  to 
fhe  constitutional  (juestions  involved  as  illustrative  of  the  fact  that 
the  two  (rovernments  did  not  have  in  mind  any  of  the  tributaries 
Avholly  within  Montana  that  do  not  pass  through  the  rivers  between 
the  two  Governments,  because  such  features  were  not  subject  to 
treaty  at  all.  When  I  say  not  subject  to  treaty  at  all,  I  have  refer- 
ence to  the  tributaries  south  of  the  boundary  line  in  which  Canada 
could  not  in  an}^  w^ay  have  been  interested. 

But  if  there  were  a  war  between  our  two  good  countries  then,  in  the 
end  at  the  settlement  of  such  war,  differences  might  have  justified 
such  change,  but  such  a  bargain  could  be  made  only  as  a  war  meas- 
ure," as  such,  and  certainly  the  United  States  could  not  authorize 
anything  of  that  kind  under  any  other  circumstances.  Now,  so 
tar  as  treaties  are  concerned,  in  time  of  peace  betw^een  two  coun- 
tries no  poAver  could  be  delegated  under  the  Constitution  of  the 
United  States  which  w^ould  enable  the  (lovernment  of  the  United 
States  by  treaty  to  affect  an}^  vested  rights.  I  do  not  wish  to  be 
misunderstood  that  it  necessarily  follows  that  the  treaty  luider  con- 
sideration is  taking  away  vested  rights,  but  I  Avant  to  be  understood 
as  asserting  that  when  you  take  into  consideration  the  tributaries 
amounting  to  hundreds  of  thousands  of  acre-feet,  entirely  Avithir 
the  State  of  Montana  and  exclusively  within  the  United  States,  and 
in  order  to  determine  the  distribution  of  the  waters  im^olved  add 
them  to  the  Avaters  flowing  across  the  boundary,  wdiicli  waters  flow 
through  tributaries  to  the  St.  Mary  and  Milk  Rivers,  that  it  doetf 
materially  affect  the  United  States.  It  is  accordingly  very  evident 
that  the  United  States  had  no  intention  of  considering  any  matters 
which  were  not  subject  to  treaty.  Neither  did  either  of  the  nations, 
so  far  as  that  is  concerned.  To  assume  that  the  Avaters  wholly  in 
Montana,  as  to  Avhich  water  rights  may  be  vested,  may  enter  into 
the  computation  as  a  basis  of  division  of  the  waters  of  the  two 
nations  under  the  treaty,  is  to  imply  that  vested  rights  in  Montana 
were  subject  to  the  treaty. 

It  does  not  necessarily  follow  that  because  a  treaty  could  be  made 
by  the  Canadian  Government  affecting  matters  of  that  character,  that 
it  must  follow  that  a  treaty  to  the  same  effect  may  be  made  or  was 
intended  to  be  made  with  the  United  States  Government.  As  Mr. 
Viscount  Bryce  said,  the  two  Governments  are  differently  situated — 
because  something  might  be  done  in  one  country  it  does  not  nec- 
essarily follow  that  it  may  be  done  in  the  other.  Whatever  may  be 
the  construction  to  be  placed  on  Article  VI  of  the  Constitution  of 
the  United  States  delegating  to  the  Federal  Government  this  treaty- 
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making  power  when  considered  as  standing  alone  or  in  connection 
with  the  Constitution  as  originally  adopted,  such  construction  van- 
ishes Avhen  we  take  into  consideration  the  effect  of  what  is  know^n  as- 
our  Bill  of  Eights,  being  the  first  ten  amendments  of  the  Constitu- 
tion, Article  X  of  which  provides : 

The  powers  not  delegated  to  the  United  Stales  hy  the  Constitution,  nor  pro- 
hibited by  it  to  tlie  States,  are  reserved  to  the  States,  respectively,  or  to  the 
people. 

As  observed  by  Mr.  Bryce,  The  stream  can  not  rise  higher  than 
its  source."  In  other  words,  the  action  of  those  authorized  to  make  a 
treaty  can  not  rise  higher  than  the  authority  granting  it.  The  Con- 
stitution places  the  treaty-making  power  in  the  hands  of  the  Presi- 
dent, to  become  effective  only  on  approval  by  the  Senate ;  but  although 
the  President  and  the  Senate,  w^ithout  the  concurrence  of  the  House 
of  Representatives,  may  make  a  treaty,  its  effect  is  not  only  limited 
by  the  Constitution  delegating  the  power,  but  the  joint  action  of  the 
two  branches  of  Congress,  with  the  approval  of  the  President  (or  by 
two-thirds  vote  of  both  Houses  without  the  President's  approval), 
may  annul  a  treaty  by  specific  legislation  for  that  purpose  or  by 
consciously  or  unconsciously,  as  the  case  may  be,  enacting  legisla- 
tion which  by  reason  of  conflicting  or  inconsistent  provisions  may 
annul  the  treaty  either  in  W'hole  or  in  part. 

Mr.  Tawney.  Does  not  this  qualification  wdth  respect  to  the  treaty- 
making  power  affect  vested  rights  ?  The  Governments  of  the  United 
States  and  Great  Britain,  or  the  Government  of  the  United  States 
and  any  other  country,  could  make  a  treaty  taking  from  the  citizens 
vested  rights,  provided  there  was  compensation  and  that  the  taking 
was  under  the  principle  of  due  process  of  law. 

Mr.  King.  I  am  coming  to  that  next.  That  is  one  of  the  points  I 
make  in  that  connection. 

In  view,  therefore,  of  the  constitutional  limitations  thus  circum- 
scribing the  Federal  Government  of  the  United  States,  it  must  be 
presumed  that  in  making  the  treaty  here  under  consideration  neither 
its  provisions  nor  the  effect  thereof  were  intended  to  be  inconsistent 
with  the  Constitution  of  the  United  States. 

Much  stress  has  been  laid  upon  the  language  of  that  part  of 
Article  VI  of  the  Federal  Constitution  in  regard  to  the  treaty- 
making  power,  which  reads: 

This  Constitution,  and  tlu^  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  State  shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding. 

NoAv,  that  stands  as  very  broad  language;  but  let  us  consider  that 
feature. 

The  authorities,  including  all  decisions  of  the  Supreme  Court  of 
the  United  States,  hold  that  this  provision  has  reference  only  to  the 
effect  which  a  treaty  might  have  upon  the  laws  of  a  State  inconsistent 
or  in  conflict  with  powers  delegated  to  the  National  Government 
through  the  conduit  know^n  as  the  Federal  Constitution.  As  before 
stated.  Article  X  of  the  amendment  to  the  Constitution,  above 
quoted,  was  enacted  after  the  adoption  of  section  6  of  the  original 
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Constitution,  upon  which  section  so  much  reliance  is  had  by  opposing 
counsel;  hence,  whatever  construction  may  be  placed  on  Article  VI 
there  can  be  no  escape  from  the  fact  that  Article  X  of  the  amend- 
ments repeals  Article  VI  so  far  as  its  provisions  may  be  in  conflict 
or  inconsistent  therewith. 

No  rule  is  better  settled  than  that  where  a  subsequent  law  is  en- 
acted by  a  lawmaking  body,  or  a  subsequent  amendment  adopted  by 
the  people,  which  may  be  in  conflict  with  or  inconsistent  with  a  pre- 
vious provision,  the  one  last  in  time  must  prevail.  As  stated  in 
Schick  V.  United  States  (195  U.  S.,  65,  68),  "If  there  be  any  con- 
flict between  two  provisions,  the  one  found  in  the  amendment  must 
control,  under  the  well-understood  rule  that  the  last  expression  of 
the  will  of  the  lawmaker  prevails  over  an  earlier  one." 

Again,  it  certainly  will  not  be  questioned  that  if  a  treaty,  or  a  part 
of  a  treaty,  may  be  abrogated  by  subsequent  congressional  legislation 
in  conflict  or  inconsistent  with  it,  a  subsequent  amendment  to  the 
Constitution  of  the  United  States  in  conflict  or  inconsistent  with 
a  provision  enacted  at  some  earlier  date  must  necessarily  have  the 
same  effect.  In  the  Cherokee  Tobacco  case  (11  Wall.,  616)  it  was 
clearly  held  that  a  treaty  was  repealed  by  a  subsequent  statute. 

It  strikes  me,  gentlemen,  that  I  am  discussing  a  good  many  funda- 
mental principles,  but  in  view  of  the  fact  that  counsel  went  into 
this  and  took  a  view  inconsistent  with  my  position,  I  feel  justified 
in  going  into  these  questions  pretty  fully. 

Mr.  von  Hoist,  in  his  Constitutional  Law  of  the  United  States, 
page  202,  gives  it  as  a  "simple  and  self-evident  princi])le  that  the 
treatj^-making  power  of  the  Nation  is  not  ?r/dimited  and  that  every 
treaty-making  stipulation  inconsistent  with  a  provision  of  the  Fed- 
eral Constitution  is  ipso  facto  null  and  void."  This  eminent  author 
further  observes  that  it  can  not  be  disputed  that  while  a  congres- 
sional act  or  law  may  be  repealed  by  a  treaty,  and  that  notwithstand- 
ing a  treaty  requires  only  the  approval  of  the  President  and  Senate. 
Congress  (under  the  lawmaking  power  granted  by  the  Constitution) 
may  enact  a  statute  the  effect  of  which  would  be  to  repeal  a  treaty, 
and  that  "  if  a  treaty  and  a  law  are  in  opposition  their  respective 
dates  must  decide  ichether  one  or  the  other  is  to  he  regarded  as 
repealed^ 

Mr.  Powell.  Does  not  the  statute  in  that  case  require  a  certain 
majority  in  the  Senate  or  Congress? 

Mr.  King.  A  majority  is  all  that  is  necessary.  It  is  rather  a  pe- 
culiar situation  that  anch  can  undo  the  work  of  the  other,  but  it  ap- 
pears to  be  conclusively  settled  that  that  may  be  done.  For  example, 
a  law  that  is  inconsistent  with  the  treaty,  as  I  have  just  stated,  if  it 
is  sufficiently  inconsistent,  repeals  the  treaty,  and  a  treaty  might 
repeal  a  law. 

Mr.  Tawxp:y.  The  act  would  have  to  have  the  appro\'al  of  the 
President. 

Mr.  King.  Yes :  or  the  Senate  by  a  vote  of  two-thirds,  in  confirm- 
ing a  treaty  made  by  the  President,  might  repeal  a  congressional  act. 
Hence,  notwithstanding  that  peculiar  legislative  arrangement  it  is  a 
fact  nevertheless. 

Mr.  Powell.  Do  vou  mean  that  thev  might  repeal  a  congressional 
act? 
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Mr.  King.  Yes.  The  Constitution  gi^^es  to  the  President  the- 
power  to  make  treaties  and  if  two-thirds  of  the  Senate  should  ap- 
prove it,  the  treaty  would,  to  the  extent  that  it  might  prove  incon- 
sistent, repeal  the  statute.  However,  that  is  questioned  by  some  text 
writers — I  do  not  recall  by  whom — but  I  think  it  is  generally  ac- 
cepted that  that  could  or  can  be  done. 

Mr.  MiGXAi  LT.  Of  course,  there  is  no  congressional  legislation 
since  this  treaty  that  could  atfect  it. 

Mr.  King.  That  is  true,  but  what  A^'e  are  trying  to  do  noAV  is  to 
find  out  what  this  treaty  is;  that  is  to  say,  what  it  means.  I  do 
not  claim  that  there  is  any  subsequent  congressional  legislation  af- 
iecting  this  treaty.  The  point  I  am  trying  to  make  clear  is  that  in 
A  iew  of  the  fact  that  the  treaty-making  power  is  limited,  and  in  view 
of  the  treaty-making  (■onHtitutioRal  power  being  thus  limited,  it  can 
not  be  presumed  that  in  making  this  treaty  the  high  contracting 
powers  had  in  mind  the  disturbing  of  any  rested  rights  such  as 
where  the  waters  flowed  entii'ely  Avithin  the  boundaries  of  one  State 
in  the  United  States. 

Mr.  MiGXALLT.  I  follow  your  argument,  but  I  did  not  see  the  pur- 
port of  an  argument  as  to  what  would  happen  to  a  treaty,  after  it 
has  been  sanctioned,  through  congressional  legislation  inconsistent 
Avith  a  treaty. 

Mr.  King.  My  position  is  this,  that  Avhile  that  is  not  necessarily 
involved  here  except  going  into  the  question  as  to  the  powder  of  Con- 
gress, it  should  be  kept  in  mind  under  the  Constitution  of  our  Gov- 
ernment that  a  treaty  can  be  abrogated  at  any  time,  and  any  laAv  that 
is  passed  that  is  clearly  inconsistent  Avith  the  terms  of  the  treaty 
would  abrogate  it.  But  that  happens  only  occasionally  through  some 
oversight,  because  Avhen  a  treaty  is  abrogated  it  is  usually  done  by  a 
specific  act.  I  am  speaking  of  lohat  the  powers  are  under  the  (Jon- 
stitution  Avhich  Ave  have  under  our  form  of  government,  as  indicative 
of  the  distinction  betAA  een  this  country  and  others,  not  that  any  sub- 
sequent congressional  action  has  been  taken  affecting  this  treaty. 

Judge  Cooley,  in  his  Principles  of  Constitutional  LaAA^,  page  717, 
says: 

The  Constitution  imposes  no  restrictions  upon  tliis  power  (treaty-making 
power),  but  it  is  snbject  to  tlie  implied  restriction  tliat  notliing  can  be  clone 
under  it  which  changes  tlie  Constitution  of  the  country  or  I'obs  a  department 
of  the  GoA'erument,  or  any  of  the  States,  of  its  constitutional  liberty. 

In  the  case  of  Whitney  v.  Robertson  (124  U.  S.,  190,  194)  Mr. 
Justice  Field,  speaking  for  the  court,  in  referring  to  conflicts  of 
treaties  with  congressional  acts,  says: 

When  the  two  relate  to  the  same  subject  the  courts  will  always  endeavor  to- 
( onstrue  them  so  as  to  gi\-e  etfect  to  both,  if  that  can  be  done  Avithout  violat- 
ing the  language  of  either ;  but  if  the  two  are  inconsistent  the  one  last  in  date 
Avill  control  the  other,  provided  always  the  stipulation  of  the  treaty  on  the 
subject  is  self-executing. 

Judge  Story,  in  his  Commentaries  .on  the  Constitution,  section  1508, 
uses  the  following  language: 

A  treaty  to  change  the  organization  of  the  Government,  or  annihilate  its 
sovereignty,  to  overturn  its  republican  form,  or  to  deprive  it  of  its  constitu- 
tional poAvers  AA'Ould  be  void,  because  it  would  destroy  what  it  Avas  designed 
merely  to  fulfill — the  Avill  of  the  people. 
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William  EaAvle,  of  Philadelphia,  whose  ^YOl•k  on  the  (\)nstitiition 
has  been  in  use  as  a  textbook  in  the  United  States  Military  Academy 
at  West  Point,  states  that  our  Constitution  places  no  rc^strictions 
upon  Congress  respecting  treaties,  and  that  to  determine  whethei'  a 
treaty  can  be  supported  the  Constitution  unist  be  examined.  He 
states  that  treaties  can  not  be  held  to  be  under  the  "  authority  of  the 
United  States''  unless  they  are  conformable  to  its  Constitution. 

The  point  I  wish  to  make  is  that,  as  held  by  this  eminent  author, 
treaties  can  not  be  held  to  be  under  the  autliority  of  the  TTnited  States 
unless  they  conform  to  its  Constitution.  Of  course,  that  V)rings  us 
back  to  the  question  of  whether  a  treaty  such  as  mentioned  would 
conform  to  the  Constitution. 

Judge  Story,  in  his  Commentaries  on  the  Constitution,  section 
1508,  also  tells  us  that :  "A  power  given  by  the  Constitution  can  not 
be  construed  to  authorize  the  destruction  of  other  powers  given  in  the 
same  instrument,'-  but  must  be  construed  "  in  subordination  to  it." 

I  call  attention  to  that  as  indicating  that  even  if  we  had  had  no 
amendment  to  the  Constitution  the  result  would  have  been  the  same ; 
that  the  contention  of  counsel  would  not  even  then  be  well  taken. 

Let  us  for  a  moment  analyze  the  language  contained  in  the  part  of 
Article  VI  of  the  Constitution  bearing  on  the  question  involved. 
It  provides: 

This  Constitution  and  tlie  Isnvs  of  the  T/nited  Stntes  wliicli  sliall  be  made  In 
pursuance  tliereof  * 

The  words  "  made  in  pursuance  thereof  "  clearly  limit  the  laws 
which  may  be  considered  the  "  law  of  the  land  "  to  such  as  are  in  con- 
formity with  the  Constitution.    The  sentence  then  proceeds: 

*  *  *  And  all  treaties  made,  or  which  sliall  be  made,  under  the  authority 
of  the  United  States    *    *  *. 

It  will  thus  be  seen  that  the  words  "  under  the  authority  of  the 
United  States  "  are  substituted  for  the  Avords  "  in  pursuance  thereof," 
and  are  synonymous  in  legal  effect  therewith.  It  needs  no  argument 
therefore,  to  demonstrate  that  since  the  authority  of  the  United 
States  is  derived  from  the  enumerated  powders  delegated  to  it  by  the 
States  that  such  treaty,  like  the  "  laws  "  mentioned,  must  also  be  in 
conformity  with  the  Constitution  of  the  United  States. 

It  will  further  be  noted  that  this  provision  ends  wdth  the  state- 
ment, "and  the  judges  in  every  State  shall  be  bound  thereby,  an}^- 
thing  in  the  Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." The  effect  would  have  been  the  same  without  this 
clause.  It  appears  to  some  extent  to  have  been  inserted  to  aid  in  the 
construction  of  the  language  preceding  it. 

The  section  has  reference  only  to  the  treaty-making  power  and 
accordingly  onh^  refers  to  such  matters  usually  considered  between 
nations,  or  to  matters  of  international  concern,  so  far  as  they  may 
be  in  conformity  with  the  powers  delegated  to  the  ^slational  Gov- 
ernment. 

Article  VI  defines  the  "  supreme  law  of  the  land  "  substantially  as 
follows : 

(a)  The  Constitution. 

i  b)  The  laws  of  the  United  States  made  in  pursuance  of  the  Con- 
stitution, as  distinguished  from  State  laws. 
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(c)  Treaties  made  or  that  shall  be  made  under  the  authority  of  the 
United  States. 

It  is  then  provided  in  substance  that  if  anything  in  the  constitution 
or  law  of  any  State  conflicts  with  this,  such  part  of  the  constitution 
or  law  of  any  State  shall  not  have  the  effect  of  changing  what  is  the 
supreme  law  of  the  land  and  should  not  be  construed  with  that 
intent. 

That  clause  has  reference  only  to  treaties  (contracts  made  between 
Governments  embracing  only  such  matters  as  are  of  international 
concern)  made  under  the  authority  of  the  United  States.  To  the  ex- 
tent that  a  treaty  made  under  the  authority  of  the  United  States 
exceeds  such  authority,  to  that  extent  it  would  not  be  the  supreme 
law  of  the  land.  It  follows  that  if  the  authority  of  the  United  States 
is  at  any  time  changed  by  the  "  sovereign  authority  of  the  country  " — 
the  people,  by  amendment  of  the  Constitution — to  that  extent  exist- 
ing treaties  and  subserinent  treaties,  if  made,  cease  to  be  the  "  supreme 
law  of  the  land." 

In  order  to  apply  the  last  sentence  above  quoted  as  insisted  upon 
by  counsel  for  the  Dominion  of  Canada,  it  would  be  necessary  to 
disregard  the  universally  established  canon  of  construction  to  the 
effect  that  the  entire  Constitution  as  first  adopted,  to  say  nothing  of 
the  amendments,  must  be  construed  together,  and  the  construction 
(as  held  by  the  eminent  authorities  we  have  cited  and  quoted),  which 
will  give  force  and  effect  to  all  its  i^rovisions,  must  not  be  adopted. 

In  the  opinion  of  Mr.  Elihu  Root,  Mr.  Henry  Cabot  Lodge,  and 
Mr.  George  Turner,  United  States  members  of  the  Alaskan  Boundarv 
Tribunal  of  1903  (S.  Doc.  162,  58th  Cong.,  2d  sess.,  I  53),  it  is  said: 

The  whole  (lociuiieiil"  will  he  taken  together  and  will  he  considered  in  con-, 
nection  with  the  attendinjr  circumstances,  the  situation  of  the  parties,  and  the 
ohject  in  view,  and  thus  the  literal  meaninji;  of  an  isolated  clause  is  often 
shown  not  to  he  the  meaning  really  understood  or  intended. 

That  is  the  point  I  am  contending  for  here,  gentlemen;  that  is 
to  say,  you  should  not  apply  a  strict  definition  of  the  word  "  tribu- 
tary," but  under  any  view  you  must  take  into  consideration  the 
whole  instrument;  the  whole  or  entire  instrument,  and  take  it  by  its 
"  four  corners,"  and  all  its  contents  must  be  construed  together. 
You  should  take  into  consideration  the  purpose  for  which  the  treaty 
was  made ;  every  sentence,  clause,  and  paragraph  in  the  treaty  throw- 
ing any  light  upon  the  subject,  and  construe  the  treaty  as  a  whole. 
Just  as  was  said  in  that  decision  I  referred  to : 

The  whole  document  will  be  taken  together  and  will  be  considered  in  con- 
nection with  the  attending  circumstances,  the  situation  of  the  parties,  and  the 
object  in  view,  and  thus  the  literal  meaning  of  an  isolated  clause  is  often  shown 
not  to  be  the  meaning  really  understood  or  intended. 

Col.  MacTnnes.  Is  my  learned  friend  still  dealing  with  the  re- 
marks from  the  Alaskan  case? 

Mr.  King.  Yes ;  it  is  quoted,  I  trust,  correctly. 

Col.  MacInnes.  When  you  have  finished  Avith  that  I  would  like  to 
make  a  remark. 

Mr.  Taavney.  I  want  to  ask  you  a  question  to  clear  up  a  matter  in 
my  own  mind.  That  treat}^  related  to  a  single  subject  matter,  did  it 
not — the  boundary? 
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Mr.  KiKG.  I  do  not  recall  the  exact  words  of  the  instrument,  but 
I  think  it  was  over  some  islands  and  as  to  where  the  boundary  line 
between  our  two  nations  should  run,  etc. 

Mr.  Tawney.  This  is  important;  yes;  very  important,  as  it  may 
have  some  bearing  on  other  cases  arising  before  this  commission 
under  this  treaty.  This  treaty  differs  from  almost  all  other  treaties 
in  that  it  relates  to  a  number  of  different,  separate,  and  distinct  mat- 
ters. Thus,  to  say  that  the  provisions  of  the  treaty  in  regard  to  ob- 
structions, uses,  and  diversions  of  boundary  waters  have  any  rela- 
tion to  the  subject  matter  of  Article  VI  under  this  treaty,  I  think, 
is  erroneous. 

Mr.  King.  Was  it  not  one  treaty  made  all  at  one  time  ? 

Mr.  Tawney.  You  are  talking  about  construing  all  of  the  different 
provisions  of  this  treaty  together.  There  are  so  many  different  sub- 
jects in  this  treaty  that  have  no  relation  at  all  to  one  another  that 
I  do  not  see  how  you  can  apply  that  rule  of  construction.  I  did  not 
want  it  to  pass  without  calling  your  attention  to  the  fact,  because 
that  same  statement  has  been  made  before  the  commission  in  the 
past,  but  it  is  only  in  so  far  as  (he  provisions  of  the  treaty  are  re- 
lated to  one  another  that  they  are  construed  together. 

Mr.  King.  I  agree  with  you,  sir,  on  that  feature.  There  are  some 
things  here  not  having  anything  to  do  with  Article  VI.  I  am  merely 
saying  you  may  take  the  entire  treaty  into  consideration,  and  that 
anything  you  may  find  in  that  treat3^  all  of  which  treaty  was  made 
at  one  and  the  same  time,  that  throws  any  light  upon  the  purpose  for 
which  Article  VI  was  inserted  in  the  treaty  is  entitled  to  be  con- 
sidered by  the  commission,  and  I  feel  will  be  so  considered. 

Mr.  Tawney.  Your  argument,  based  upon  the  preamble  of  the  ' 
treaty,  is  undoubtedly  sound,  but  when  you  make  the  statement  re- 
peatedly that  the  provisions  of  the  entire  treaty  must  be  construed 
together  T  do  not  agree  with  you. 

Mr.  King.  Well,  1  fear  I  have  not  made  myself  clear.  I,  accord- 
ingly, thank  you  for  the  suggestion.  What  I  mean  to  say  here  is 
subject  to  the  explanation  which  I  made  in  the  beginning  with 
respect  to  considering  any  and  all  parts  of  the  treaty  throwing 
light  upon  this  subject.  For  instance,  the  treaty  refers  to  contro- 
versies now  pending  and  refers  to  matters  that  might  hereafter 
occur.  But  I  do  not  claim  that  you  must  take  every  sentence  there  as 
interpreting  lohat  is  meant  l)y  evei'^y  other  sentence.  IVhy?  Merely 
because  it  contains  matters  not  here  involved. 

Mr.  Tawney.  You  made  no  qualifications  before. 

Mr.  King.  Well,  I  will  make  them  now  to  be  certain  about  it.  I 
assumed  I  had  made  myself  clear,  but  now  I  feel  it  is  certain  that 
T  am  understood. 

Mr.  MiGNAHLT.  You  are  perfectly  right  in  contending  that  any 
provision  of  this  treaty  that  has  any  bearing  on  Article  VI  should 
be  considered,  but  at  the  same  time  any  provision  of  this  treaty  that 
has  no  bearing  on  Article  VI  is  out  of  the  question. 

^Ir.  King.  Mr.  Commissioner,  I  thank  you  for  clarifying  my 
statements. 

]Mr.  Tawney.  Judge  King,  there  is  one  further  question  I  would 
like  to  ask  you  before  you  leave  the  subject  of  the  authority  of  the 
treaty-making  power  under  the  Constitution  to  disturb  vested  rights. 
'  3670—17  4 
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1  agree  Avith  yoii  entirely  in  yonr  construction  of  the  Constitution  in 
that  respect,  but  here  is  a  question  as  applied  to  this  case  that  is  not 
clear  in  my  mind.  Does  the  inclusion  of  tributary  waters  wholly 
within  Montana  in  the  total  of  the  waters  to  be  measured  and  appor- 
tioned between  the  two  countries,  on  the  basis  of  a  more  beneficial 
use  to  each,  constitute  an  invasion  of  the  vested  rights  of  Montana 
and  the  people  of  Montana  in  the  waters  that  are  whollv  within  that 
State?  ^ 

Mr.  King.  Well,  it  might.   It  does  "in  a  way." 

Mr.  Tawney.  Could  there  be  any  question  about  the  (xovernment 
of  the  United  States  not  having  the  power?  Does  the  inclusion  of 
these  tributary  waters  wholly  within  Montana  in  the  measurement  of 
the  total  that  is  to  be  divided  between  the  two  countries,  on  the  basis 
of  a  more  beneficial  use  to  each,  involve  an  invasion  of  vested  rights? 

Mr.  King.  It  would,  in  this  way :  If  the  Government  of  the  United 
States  took  the  water  which  was  necessary  to  irrigate  the  200,000 
acres  of  land  under  the  treat}^  as  the  counsel  for  the  Dominion  of 
Canada  Avould  have  it  construed,  it  Avould  deprive  the  people  in  the 
lower  part  of  the  valley,  entirely  within  Montana,  of  any  water  rights. 
If  the  Government  received  the  quota  of  the  water  sufficient  to  irri- 
gate these  lands,  and  the  estimate  were  made  upon  the  basis  con- 
tended for  under  this  treaty,  they  would  be  deprived  of  water  to 
the  extent  necessary  for  the  Government  reservoirs  essential  to  the 
project,  because  the  Government  Avould  have  to  take  their  water 
rights  in  order  to  have  any  water  w  ith  which  to  irrigate  its  lands. 

Mr.  Tawney.  Would  not  this  be  the  result :  It  would  not  only  dis- 
turb the  vested  rights  of  the  people  of  Montana  in  the  use  of  the 
waters  of  the  tributaries  that  are  wholly  Avithin  the  State  but  it  would 
deprive  citizens  of  Montana  who  depended  upon  the  use  of  the  Avaters 
of  Milk  River  and  St.  Mary  River  for  the  pur])oses  of  irrigation  in 
the  State  of  Montana  to  the  extent  that  their  one-half  share  Avould  be 
reduced  by  reason  of  including  tributary  waters  in  the  lower  part  of 
the  State  in  the  whole  of  the  waters  that  would  be  divided  ? 

Mr.  King.  That  unquestionably  would  be  true. 

Mr.  Gakdnek.  AVould  it  not  deprive  the  United  States  of  the  oppor- 
tunity of  going  ahead  Avith  the  irrigation  project  ? 

Mr.  King.  Certainly.  But  my  reason  for  bringing  in  the  question 
as  to  the  right  to  make  treaties  respectinjr  the  property  entirely 
within  Montana  Avas  because  of  the  fact  that  it  Avas  brought  in  in  the 
former  argument  by  some  inquiries  which  Avere  made.  I  understood 
counsel  to  take  the  position  that  tlie  respectiAT  Governments  by 
treaty  could  do  as  it  pleased  with  the  property  in  any  part  of  Mon- 
tana or  in  any  State  in  the  United  States.  Noav,  I  am  taking  the 
position  that,  under  its  treaty-making  poAver,  our  Government — the 
Government  of  the  United  States — can  not  do  anything  of  the  kind. 
Since  it  can' not  do  so,  it  necessarily  folloAvs  that  nothing  of  the  kind 
Avas  contemplated  Avhen  the  treaty  Avas  entered  into,  so  far  as  Aested 
rights  entirely  vnfJiin  the  United  States  are  concerned.  Therefore 
this  feature  could  not  be  taken  into  consideration  in  determining 
%oliat  was  meant  by  the  treaty,  so  far  as  the  division  of  Avater  is 
concerned. 

Mr.  Magrath.  Do  I  understand  you  to  mean  that  unappropriated 
water  lying  entirely  in  the  State  of  Montana  could  not  likewise  be 
taken  into  consideration  by  the  Government  of  the  United  States? 
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Mr.  KiN(j.  That  is  a  more  difficult  (jiiestion — whether  uiia|){)r()- 
priated  waters  in  a  State  belong  to  the  State,  etc.  It  is  a  question 
now  pending  in  the  Supreme  Court  of  the  United  States  and  upon 
which  a  rehearing  was  ordered  a  few  days  ago  for  the  purpose  of 
permitting  further  argument  to  be  presented  upon  the  subject. 

Mr.  Tawney.  I  do  not  think  you  understood  Mr.  Magratli's  ques- 
tion. I  do  not  think  there  is  any  distinction  betY^een  appropriated 
water  and  unappropriated  AA'ater  wholly  within  the  State  that  be- 
longs to  the  State,  so  far  as  the  treaty-making  power  is  concerned. 

Mr.  King.  That  is  a  ])oint  upon  Avhich  eminent  lawyers  differ. 
That  question  is  noY'  pending  before  the  Supreme  Court  of  the 
Ignited  States,  and  I  do  not  feel  like  taking  that  up  at  the  present 
time.  I)ecause  I  may  haYe  to  take  part  therein  later.  T  do  not  think 
it  is  material  to  this  controYersy. 

Mr.  Tay'Nf.y.  Woidd  that  iuYoh  e  the  treaty-making  poY^er  ? 

Mr.  King.  It  might  as  an  illustration  only;  if  the  State  has  al)so- 
lute  control  oYer  all  the  Y^aters  in  the  State  as  against  the  Go\'ern- 
ment.  it  might  affect  the  question.  It  Y^ould  go  to  the  question  of 
whether  t*lie  GoYernment  could  make  a  treaty  which  would  affect 
the  unappropriated  Y^aters  w^ithin  a  State.  My  idea  is  that  the 
GoYernment  has  retained  control  oYer  the  unappropriated  waters. 
But  whether  this  is  held  to  be  the  law  or  not,  is  not  so  important, 
as  the  United  States  has  the  undoubted  right  to^  appropriate  either 
for  its  use  in  its  soYereign  capacity,  or,  as  in  this  instance,  in  trust 
for  a  body  of  its  citizens ;  and  in  order  to  effectuate  the  same,  may, 
as  has  been  done  respecting  the  unappropriated  waters  of  St.  Mary 
KiYer  and  its  tributaries,  make  treaties  in  reference  thereto  with 
another  nation  affected.    (Hough  v.  Porter,  98  Pac.  1092.) 

Mr.  Taavxey.  I  meant  nonnaYigable  Y^aters. 

^Ir.  King.  I  meant  nonnaYigable  and  unappropriated  watei's. 

Col.  MacInxes.  HaYe  you  a  reference  to  that  case? 

Mr.  Ktxg.  The  case  I  had  in  mind  is  the  State  of  Wyoming  v. 
tlie  State  of  Colorado.  But  it  has  been  requested  that  the  GoYern- 
ment interYene  by  reason  of  the  interests  Ydiich  the  Beclamation 
Service  maY  have  in  the  controYersY. 

Mr.  MiGNAULT.  What  is  the  ])recise  question  in  that  case? 

Mr.  King.  Well,  there  are  a  number  of  questions^  but  one  ]xunt  of 
contention  made  bY  Colorado  is  that  it  has  absolute  control  oYer 
every  drop  of  Y^ater  that  falls  on  its  Avatershed. 

Col.  MacInnes.  What  does  the  Federal  GoYernment  contend  ? 

Mr.  KixG.  Well,  this  is  a  matter  betAveen  the  tAA^o  States.  The 
streams  rise  in  Colorado  and  floY^  into  WA^ominir.  It  is  really  a  con- 
troYersy.  Ydien  a^ou  get  doY'n  to  the  practical  side  of  it.  betAveen  one 
valley  in  Wyoming  and  another  valley  in  Colorado. 

That  brings  up  a  question  AA-hich  Avas  suggested  in  one  of  the  briefs 
filed  in  this  case  Ydiich  T  Avould  like  to  mention  uoay.  It  gives  as 
an  illust'%ntion  the  appropviatiou  of  Avaters  l^etAveen  tAvo  different 
States.  The  brief  in  the  Wyoming  case  appears  to  treat  the  tAvo 
Governments  in  respect  to  the  rights  regarding  this  matter  as  they 
woidd  treat  tAvo  States  within  the  one  Government.  I  take  the 
position  noAv  that  the  tAvo  cases  are  not  similar  at  all.  So  far  as 
I  have  been  able  to  AA'ork  out  the  problem,  the  State  Une.^  have 
not  anything  to  do  rvith  irater  Tiqhfs  at  all.  Some  contend  that  State 
lines  do  haA'e  some  effect:  but.  for  sake  of  argument,  suppose  that  is 


52 


ST.  MAEY  AND  MILK  EIVERS. 


true,  still  it  has  no  bearing  whatever  upon  the  relation  between  our 
two  Governments,  because  the  matters  heticeen  the  two  Govern- 
ments must  he^  as  is  attempted  to  he  done  here^  settled  hy  a  treaty. 
There  are  no  international  water  laws  between  nations.  The  States 
have  no  power  to  settle  those  things  between  themselves.  They  could 
do  so  in  the  event  that  everyone  affected  is  satisfied.  I  therefore  fail 
to  see  any  analogy  between  the  illustration  given  in  that  brief  and  the 
controversy  here  (or  now)  pending  between  our  two  Governments.  It 
therefore  makes  no  difference  whether  the  Government  of  the  TTnited 
States  has  absolute  power  over  all  waters  arising  in  its  watershed 
or  Avhether  Canada — because  they  have  tried  to  settle  this  contro- 
versy by  this  treaty — may  have  such  rights. 

Mr.  Magrath.  Did  I  understand  you  correctly  a  short  time  ago. 
Judge  King,  that  your  contention  is  that  these  Governments  in  nego- 
tiating a  treaty  excluded  or  intended  to  exclude  appropriated  waters  I 

Mr.  King.  Well,  my  theory  is  this :  That  when  they  entered  into  the 
treaty  all  they  had  in  mind  was  the  determination  of  the  afproprui- 
tion,  the  right  to  appropriate  by  the  Government  of  the  United 
States  for  the  Government  of  the  United  States  reclamation  project, 
and,  in  considering  that  as  a  matter  of  course  there  was  taken  into 
consideration  by  the  Government,  in  endeavoring  to  ascertain  the 
amount  of  water  that  Avould  be  needed,  the  water  supply  that  was 
used  entirely  within  the  State  of  Montana.  But  so  far  as  the  treaty 
between  the  tw^o  Governments  is  concerned  there  was  no  controversy 
between  them  over  any  of  the  waters  except  those  on  the  interna- 
tional boundary;  that  is,  that  flow  across  the  boundary  and  within 
the  watersheds  of  the  two  countries,  flowing  across  the  boundary. 

Mr.  Magrath.  But  your  contention,  as  I  understand  it,  is  to  the 
effect  that  the  United  States  Government  in  negotiating  the  treaty 
could  not  interfere  with  the  appropriated  waters  in  Montana? 

Mr.  King.  In  my  mind  there  is  no  doubt  about  that. 

Mr.  MiGNAULT.  And  it  is  contended  that  they  have  not  done  so. 
that  these  appropriated  w^aters  will  remain  to  the  appropriator  ? 

Mr.  King.  That  will  depend  on  how  they  are  divided.  It  strikes 
me  that  this  peculiar  position  prevails.  It  is  proposed  to  make  an 
estimate  of  all  the  water  flowing  into  Milk  River  from  the  tributaries 
jn  Montana  as  a  basis  of  ascertaining  how  much  water  shall  be  di- 
vided in  Milk  Eiver  and  St.  Mary  River;  and  in  doing  so  you  are 
taking  into  consideration  water  that  does  not  flow  through  Milk 
River  nor  St.  Mary  River  anywhere  in  the  affected  territor}^  between 
the  two  countries.  While  it  is  not  proposed  to  take  the  water  away 
from  the  vested  water-right  owners,  so  far  as  appropriated  from 
tributaries  wholly  in  Montana  may  be  concerned,  an  interpretation 
might  be  made  of  the  treaty  which  would  result  in  either  compelling 
the  Government  to  take  it  away  from  them,  by  condemnation  or 
otherwise,  or  the  Government  lose  its  entire  investment  in  these 
various  projects,  amounting  to  several  million  dollars.  It  can  not 
be  assumed  that  the  Government  contemplated  such  an  embarrassing 
result  in  entering  into  the  treaty,  and  as  you  can  not  affect  the 
vested  water  rights  in  any  State  of  the  Union  by  a  treaty,  it  must 
necessarily  folloAv  that  that  was  not  in  the  mind  of  the  treaty- 
making  power. 

INIr.  MiGNAULT.  I  see  jowv  argument. 
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Mr.  Magkath.  Would  that  view  be  applicable  to  both  countries 
when  making  a  treaty  ? 

Mr.  King.  No;  it  would  not  be  applicable  to  both  countries,  be- 
cause, as  I  understand  it,  the  conditions  are  different  in  Canada. 

Mr.  Tawney.  The  difference  arises  largely  from  the  fact  that  on 
the  other  side  there  are  no  such  limitations  upon  the  treaty-making 
power,  under  the  Constitution,  as  there  are  on  our  side  of  the  line. 

Mr.  King.  Yes ;  that  is  the  point  Mr.  Viscount  Bryce  makes  in  his 
work,  and  a  point  that  I  have  heretofore  attempted  to  make,  to  the 
effect  that  you  might  do  in  one  country  that  which  you  can  not  do  in 
the  other. 

Mr.  Powell.  It  is  not  a  fair  assumption  to  assume  that  either 
Government  intended  what  it  could  not  do. 

Mr.  King.  I  think  that  is  clear.    That  is  our  position  here. 

Mr.  Glenn.  Now,  Mr.  King,  of  course  the  object  in  making  this 
treaty  was  to  do  justice  between  these  two  Governments.  Now,  if 
you  add  this  water  that  is  situated  wholly  in  Montana  would  that 
give  a  more  just  division  between  Canada  and  the  United  States, 
than  if  you  left  it  out  of  consideration  ? 

Mr.  King.  No,  sir.    I  have  the  figures  here  to  prove  it. 

Mr.  Glenn.  Well,  Ave  are  trying  to  do  justice  between  these  two 
countries,  and  whether  they  had  a  right  to  do  it  or  not,  I  want  to 
know  what  they  intended  to  do. 

Mr.  King.  I  think  they  intended  to  do  just  what  they  said  they 
would  do  without  reference  to  any  tributaries  in  Montana;  that  is, 
wholly  within  Montana,  and  on  a  different  watershed — that  is  our 
contention. 

Mr.  Glenn.  But  in  estimating  the  amount  of  water  each  was  to 
get,  which  would  be  a  more  equitable  division  ? 

Mr.  Ki^sG.  AVell,  just  to  make  a  rough  estimate,  I  would  say  that 
if  the  division  were  made  on  that  basis,  the  United  States  Avould  not 
get  any  water  during  the  low-water  season. 

Mr.  Powell.  It  would  get  its  proportion  of  Milk  Eiver? 

Mr.  King.  Not  if  it  was  not  there.  If  you  figure  all  the  water  in 
Montana  and  give  Canada  one-half  at  the  boundary  line  on  that 
basis,  there  would  not  be  any  to  run  down  to  Montana.  Of  course 
that  is  theoretical,  as  some  of  the  water  would  naturally  run  down 
in  that  direction  anyway. 

Mr.  Powell.  They  can  not  take  it  aAvay  at  all.  The  water  will 
run  there. 

Mr.  King.  Well,  that  is  what  this  treaty  proposes  to  do  if  given 
the  interpretation  contended  for  by  the  counsel  for  the  Dominion 
of  Canada.  I  do  not  think  such  was  the  intention  of  the  parties 
when  the  treaty  was  made,  but  I  do  think  that  such  will  be  the  result 
in  applying  that  construction.  I  have  no  doubt  it  was  intended 
that  each  Government  should  receiA^e  an  equitable,  and  not  Avhat 
will  proA^e  to  be  an  inequitable,  distribution  of  the  water.  But  if 
we  place  on  this  treaty  the  construction  for  which  Canada  is  con- 
tending, to  the  effect  that  (i/rwater  is  to  be  considered,  regardless  of 
where  the  tributaries  arise,  whether  wholly  in  Montana  or  not,  or 
on  one  side  of  the  border  or  not,  if  floAving  through  or  wholly  within 
one  nation  or  the  other,  then  there  will  be  no  water  to  divide  after 
Canada  gets  its  half. 
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Admitting,  for  sake  of  argument,  the  soundness  of  the  position 
insisted  upon  by  our  opposing  counsel,  then,  gentlemen,  would  it 
not  be  reasonable  to  concede  that  the  United  States,  through  the 
treaty-making  power,  can  completely  change  our  form  of  govern- 
ment ?  I  am  not  prepared  to  admit  it,  but  I  am  asking  you  if  you  are 
prepared  to  admit  it.  If  such  should  be  admitted,  then  such  posi- 
tion would  convert  our  Government^  the  Government  of  the  United 
States  under  the  Constitution^  with  its  distribution  of  powers,  into 
a  government  under  the  treaty -making  fower.  This  fact,  if  admitted, 
would  permit  by  treaty  the  abrogation  of  every  other  provision  of 
the  Constitution.  Gentlemen,  let  me  illustrate:  The  Constitution 
provides  (Art.  V)  that  no  State  shall  without  its  consent  be  deprived 
of  its  equal  representation  in  the  Senate.  Now,  gentlemen,  do  not 
take  me  to  be  a  crank  on  the  question  of  State  rights;  "State 
rights under  the  Civil  War  meant  one  thing,  but  here  it  means 
another.  Permit  me  to  contend  that  State  rights  as  now  under  con- 
sideration means  not  the  contention  that  a  State  has  a  right  to  secede 
or  anything  of  that  kind,  but  it  does  mean  that  "  States have  a  riglit 
to  insist  upon  their  rights  under  the  Constitution  and  the  Govern- 
ment as  organized  after  the  question  of  State  rights  was  finally 
settled. 

The  Constitution  guarantees  to  each  State  a  republican  form  of 
government  (Art.  lY,  sec.  4)  ;  the  Constitution  guarantees  to  the 
citizens  of  each  State,  i*egardless  of  whether  there  were  controversies 
between  the  North  and  South,  all  of  the  privileges  and  immunities  of 
the  citizens  of  every  other  State  (Art.  IV,  sec.  2)  ;  the  Constitution 
of  the  United  States,  for  example,  provides  that  no  State  shall  be 
formed  within  a  State  (Art.  IV,  sec.  3).  (See  also  Straw  v.  Harris, 
103  Pac,  777,  782.)  As  another  illustration,  the  United  States  pro- 
hibits States  from  coining  money;  it  prohibits  the  laying  of  duties 
on  imports  (Art.  I,  sec.  10)  ;  it  prohibits  Congress  and  the  States 
from  passing  bills  of  attainder  and  ex  post  facto  laws  (Art.  I,  sees. 
9,  10)  ;  it  guarantees  its  citizens  against  unlawful  search;  it  guaran- 
tees the  right  of  trial  by  jury,  the  right  of  habeas  corpus  (Arts.  I-X 
of  the  amendments).  It  delegates  certain  powers  to  the  President 
and  to  Congress;  it  vests  the  judicial  power  of  the  United  States  in  a 
Supreme  Court,  including  the  poioer  to  construe  treaties  (Art.  III). 

Any  and  all  of  the  powers  above  mentioned,  to  say  nothing  of  nu- 
merous others  that  might  be  mentioned,  might,  under  the  contention 
of  opposing  counsel,  by  reason  of  the  words  "  anything  in  the  con- 
stitution or  laws  of  any  State  to  the  contrary  notwithstanding,"  be 
annulled  or  completely  changed  by  a  treaty  with  a  foreign  Govern- 
ment without  the  consent  of  the  people. 

As  stated  by  Mr.  Tucker  in  his  work  on  Limitations  on  the  Treaty- 
Making  Power  (2d  ed.,  p.  339)  : 

If  the  establisliinent  of  an  "unlimited"  treaty  power  is  to  be  the  ultimate 
^conclusion  on  tliis  great  question,  it  must  be  admitted  that  the  incorporation 
of  the  treaty-making  power  into  the  Constitution  of  the  United  States  was  the 
introduction  into  our  governmental  citadel  of  a  Trojan  horse,  whose  armored 
soldiery,  for  years  concealed  within  it,  now  steps  forth  armed  cap-a-pie, 
shameless  in  their  act  of  deception,  eager  and  ready  to  capture  the  citadel 
upon  which  they  pretended  to  bestow  their  gift.  If  such  construction  be  possible 
it  would  be  of  interest  to  know  for  what  purpose  the  tenth  amendment  wa« 
ever  demanded  and  incorporated  into  the  Constitution. 
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If  the  contention  of  the  opposing  counsel  before  this  honorable 
tribunal  correctly  defines  the  treaty-making  powers  of  this  Govern- 
ment, then  a  treaty  might  be  made — yes,  I  say,  honorable  sirs,  if  the 
contention  for  which  they  have  heretofore  contended  is  sound,  then 
a  treaty  might  be  made  donating  one  of  the  States  to  Eussia  as  a 
prison  for  her  exiles.  A  State  of  the  United  States,  under  that  inter- 
pretation, might  without  its  consent  be  changed  to  and  be  used  for  an 
asylum  for  the  paupers  and  outcasts  of  foreign  powers;  yes,  under 
that  interpretation  it  might  be  converted  into  a  prison  for  the  crimi- 
nals of  Europe,  and  the  citizens  of  that  State  removed  and  their  prop- 
erty taken  from  them  in  order  to  meet  some  assumed  treaty-making 
emergenc}'  never  dreamed  of  or  contemplated  b}-  the  Declaration  of 
Independence  or  the  Constitution  of  the  United  States,  all  regardless 
of  the  rights  reserved  to  the  States  and  the  people  of  the  Union  and 
guaranteed  to  the  citizens  thereof  by  the  Constitution,  whether  prop- 
erty rights  or  liberties,  regardless  of  the  iiniveisally  known  principle, 
which  all  decisions  ever  rendered  on  tire  subject  by  any  judicial  body 
of  this  Nation  has  announced,  to  the  effect  that  our  National  Govern- 
ment is  one  of  enumerated  powers  only. 

That  such  could  not  be  done  became  the  early  history  of  the  settled 
policy  of  this  country,  as  evidenced  in  the  administration  of  President 
Washington,  when  his  Secretary  of  State  in  a  letter  to  the  couuiiission 
appointed  to  negotiate  with  Spain,  instructed  them  that  with  the  pos- 
sible exception  of  a  case  of  a  disastrous  war  the  right  to  alienate 
even  an  inch  of  territory  belonging  to  the  Union  did  not  exist."  (99 
American  Papers,  252-255.  And  the  doubt  expressed  by  Alexander 
Hamilton  on  the  subject  was  only  in  instances  where  the  territory 
might  be  an  unpeopled  section.  (See  Ford's  edition  of  the  Writings 
of  Jefferson,  vol.  5,  pp.  443— l-TG.)  And  permit  me  to  say  that  this 
is  one  instance  in  which  Alexander  Hamilton  and  Thomas  Jefferson 
agreed. 

Mr.  Powell.  I  am  glad  to  know  that  there  is  one  subject  on  which 
they  agreed. 

Mr.  King.  There  were  times  when  these  two  great  statesmen 
agreed,  and  this  is  one  of  theuL  Our  position  here  is  that  only  as 
a  "war  measure"  cMn  it  he  po.'<Kihle  under  our  fundamental  laws 
for  the  Government  to  alienate  any  part  of  the  territory  of  any  State 
or  take  from  its  citizens  their  rested  property  rights. 

Eecurring  again  to  Article  X  of  the  amendments  adopted  subse- 
quent to  Article  \^I  of  the  Constitution  above  quoted,  that  amend- 
ment, if  nothing  else,  removes  any  doubt  upon  the  question  as  to  the 
limitations  on  the  power  of  the  United  States  in  making  the  treaty 
before  us,  regardless  of  the  fact  that  the  treaty-making  power  of  the 
British  Government  may  be  practically  unlimited.  It  certainly  is  to 
be  presumed  that  it  was  understood  by  the  contracting  parties  to  the 
treaty  that  the  United  States  Government  could  not  go  beyond  its 
constitutional  restrictions. 

Mr.  PowETjL.  Do  you  think.  Judge  King,  that  it  is  a  fair  argument 
to  base  an  opinion  on  possihilifies?  Federal  judges  in  the  United 
States  have  no  restriction  except  by  impeachment  before  Congress, 
and  our  Superior  Court  judgesin  Canada  have  no  restriction  on  them 
whatever,  except  by  impeachment  before  Parliament.  A  judge,  in  a 
way,  is  the  most  absolute  creature  in  the  universe,  next  to  the 
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Almighty  himself,  and  I  sui)pose  that  is  wh}^  their  decisions  are 
I'egarded  as  the  only  Avay  of  working  out  the  great  principles  of 
liberty. 

Mr,  Ki:s(i.  Through  the  higher  courts  of  our  respective  countries, 
3^es.    P^inal  decisions  must  be  lodged  somewhere. 

Mr.  Powell.  Now,  with  regard  to  the  authority  of  the  Legislature 
of  the  United  States.  That  authority  might  go  on  to  say  that  if 
am^  man  whistled  on  a  Sunday  morning  before  daylight  he  could  be 
hanged,  because  it  has  that  power,  and,  although  it  is  inconceivable 
that  it  should  pass  such  an  enormous  and  ridiculous  statute  as  that, 
still  is  that  an  argument  that  they  haAe  not  the  power  to  do  it?  For 
instance,  take  the  hlue  laws  that  Avere  passed  in  respect  of  witches. 
I  suppose  the  proper  legislative  authority  in  the  United  States  could 
reenact  those  blue  laws — that  is,  that  it  has  the  constitutional  authority 
and  the  power  to  do  so,  but  is  it  fair  to  argue  that  because  such  laws 
were  absurd  and  would  be  so  regarded  to-day  that  they  Avould  be 
unconstitutional  'I 

Mr.  Ki:ng.  Mr.  Connnissioner,  no  question  is  more  fully  established 
by  ail  the  courts  of  this  country  than  that  the  treaty-making  power 
is  strictly  limited.  As  to  the  blue  laws  regarding  witches,  they  pre- 
ceded the  Constitution  in  this  country,  and  in  fact  formed  one  of  the 
reasons  for  our  constitutional  limitations.  No  such  laws  can  now  be 
made  effective  in  the  United  States. 

Mr.  Powell.  But  you  were  speaking  about  the  absurdity  of  sup- 
posing that  they  would  make  such  a  treaty.  As  a  n^jatter  of  fact, 
they  might  destroy  trial  by  jury  altogether  through  an  international 
convention.  Is  not,  then,  the  assumption,  and  the  only  natural  and 
proper  assumption,  that  these  departments  are  going  to  act  in  a 
common  sense,  in  a  manner  in  which  their  respective  countries  require 
them  to  do  so  ? 

Mr.  King.  Pardon  me,  sir ;  trial  by  jury  could  not  be  abolished  in 
that  manner  without  first  amending  our  Constitution.  I  am  only 
giving  these  illustrations  as  the  logical  sequence  of  the  contention 
of  opposing  counsel.  True,  this  line  of  reasoning  might  lead  to 
what  at  first  blush  may  appear  to  be  an  absurd  conclusion.  The 
blue  laws  of  Oliver  Cromwell's  time,  for  example,  aided  in  the  down- 
fall of  himself  and  his  intended  republic,  and  the  "blue  laws"  did 
this  in  other  good  nations.  But  that  has  nothing  to  do  with  this 
case.  What  I  am  trying  to  give  are  such  illustrations,  whether  "  blue 
laws  "  or  otherwise,  as  will  demonstrate  the  fallacy  of  the  argmnent 
presented  by  opposing  counsel. 

Mr.  Powell.  Well,  I  do  not  think  you  should  make  such  extreme 
illustrations. 

Mr.  King.  On  that  feature  we  do  not  agree.  The  logic  of  the 
situation  as  I  am  trying  to  apply  it  is  that  you  can  not  do  certain 
things  under  the  treaty-making  power,  and  I  have  given  extreme 
illustrations  in  order  clearly  to  demonstrate  the  illogical  results 
which  w^ould  follow  if  the  position  heretofore  taken  by  opposing 
counsel  should  be  adopted.  Frequently  it  requires  a  far-fetched 
illustration  to  make  a  point  clear. 

Permit  me  now  to  read  a  quotation  from  ex-Secretary  Root;  also 
to  add  that  there  should  be  considered  in  this  connection  a  pre- 
sumption to  the  effect  that  ex- Secretary  Root's  remarks  are  entitled 
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to  great  weight  when  it  is  taken  into  consideration  that  the  treat}' 
now  under  consideration  was  consummated  by  the  Secretary  of 
State,  the  Hon.  Elihu  Root,  as  representative  of  the  United  States, 
and  Viscount  James  Bryce,  as  representative  of  Great  Britain  anc( 
its  dominions,  especially  when  it  is  found — and  I  think  you  wili 
find — that  the  writings  and  addresses  of  both  are  in  support  of  our 
position.  As  to  the  ^iews  of  Mr.  Bryce,  I  have  heretofore  read  and 
I  now  call  attention  to  the  observations  made  b}^  ex-Secretary  Kou. 
Mr.  Secretary  Root  Avrote  this  principle  of  law  by  observing : 

Although  there  are  no  express  limitations  upon  the  treaty-nuiking  power 
granted  to  the  National  Government,  there  are  certain  implied  limitations, 
arising  from  the  nature  of  our  Government  and  from  other  provisions  of  the 
Constitution.    (American  Journal  of  International  Law,  1907,  p.  279.) 

I  mention  that  because  I  see  that  Mr.  Root  has  been  cited  by  some 
one  in  this  case  as  holding  otherwise.  I,  however,  do  not  under- 
stand that  to  be  his  position. 

Mr.  MacInnes.  In  what  connection  did  Mr.  Root  use  that  lan- 
guage ? 

Mr.  King.  Well,  I  have  the  citation  here  as  being  from  the  Ameri- 
can Journal  of  International  Law,  1907,  page  279.  As  a  matter  of 
fact,  Mr.  Maclnnes,  I  think  it  is  the  same  article  from  which  you 
have  quoted,  but  the  quotation  I  have  given  is  but  one  part  of  it, 
being  the  part  which  I  do  not  recall  you  having  mentioned  in  your 
quotation,  when  yow  made  your  argument  at  St.  Paul. 

Xow,  gentlemen,  I  want  to  draw  attention  to  one  more  provision 
to  which  Mr.  Commissioner  Tawney  refers.  I  direct  your  atten- 
tion, in  this  connection,  to  the  fact  that  we  find  another  amendment 
to  which  Article  Yl  of  our  Constitution  was  subjected,  and  that  is 
the  fifth  amendment,  which  among  other  things  provides: 

No  person  shall  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  shall  private  property  be  taken  for  public  use  without  just  com- 
pensation. 

Mr.  Pow^ELL.  I  beg  your  pardon,  Mr.  King,  I  did  not  catch  what 
you  were  saying. 

Mr.  King  (after  reading  quotation).  I  was  saying  that  this  brings 
us  to  one  of  the  most  vital  and  strongly  contested  points ;  and  that  is 
regarding  the  effect  that  the  construction  urged  by  the  learned  coun- 
sel for  the  Dominion  Government  would  have  upon  the  State  of 
Montana  in  the  United  States  and  the  vested  rights  therein  under 
the  laws  of  that  State. 

In  this  connection  we  find  an  amendment  adopted  subsequent  to 
Article  YI  of  the  Constitution,  relied  upon  b}^  our  opponents,  and 
that  is  the  fifth  amendment,  from  which  I  have  just  cpoted. 

It  will  be  observed  that  under  the  well-understood  rule  "  that  the 
last  expression  of  the  will  of  the  lawmaker  prevails  over  an  earlier 
one,"  this  amendment  necessarily  repeals  any  previously  adopted 
provision  of  the  Constitution  with  which  it  may  be  inconsistent  or 
in  conflict.    (Schick  v.  United  States,  195 _U.  S.,  65,  68.) 

Mr.  Powell.  Might  that  not  apply  to  this  case — assuming  that  the 
treaty  is  a  law,  might  it  not  follow  that  the  United  States  has  com- 
plete power  to  do  everything  that  is  contemplated  in  this  treaty, 
providing  she  compensates  her  people  where  they  are  deprived  of 
their  vested  rights? 
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Mr.  KixG.  The  United  States  could  do  so  only  by  condemnation 
])roceeding-s.  ■ 

Mr.  Tawney.  Well,  they  could  make  the  law.  As  I  understand  itj 
you  have  the  law.  hence,  could  condemn.  j 

Mr.  King.  Yes,  sir;  I  can  conceive  of  a  way  by  which  it  could  be; 
done.    But  that  brings  us  back  to  the  original  question  again, 
petitio  principii^  but  there  is  nothing  in  the  treat}^  to  indicate  that 
any  such  plan  was  contemplated. 

Mr.  Tawney.  Well,  of  course,  it  could  only  be  done  by  a  just 
process  of  law  and  by  providing  the  necessary  machinery,  etc. 

Mr.  Kino.  I  would  like  to  continue  now  with  my  line  of  argument 
and  will  soon  close. 

In  United  States  Amistad  (15  Pet.,  595),  speaking  for  the  court, 
Mr.  Justice  Story  said : 

111  the  solemn  treaties  between  nations  it  can  never  be  pre.snnied  tliat  there  j 
is  an  intent  to  provide  tlie  means  of  per] )etra ting  or  protecting  frauds,  but  all 
the  i)rovisi(ms  are  to  be  construed  as  intended  to  be  api)lied  to  bomi  fide 
transactions. 

Under  that  precedent  and  reasoning,  it  could  not  be  presumed  that 
the  Government  of  the  United  States,  or  that  either  (jovernment  for 
that  matter,  intended,  in  making  this  treaty,  to  do  or  perform  an 
unauthorized  act.  It.  accordingly,  must  be  presumed  that  the  hi.2:h: 
contracting  parties,  in  this  instance,  intended  to  accept  the  j^rinciplei 
that  neither  should  take  advantage  of  the  other,  whether  you  call 
it  the  perpetration  of  a  fraud  or  otherwise,  with  full  knowledge^ 
of  the  ''law  of  the  land,"  circumscribing  the  power  of  each  nation. 
In  fact,  gentlemen,  since  a  treaty  is  subject  to  the  same  rules  of  con-! 
struction  as  an  ordinary  contract — it  being  only  a  contract  of  an 
international  order — I  take  it  you  must  agree  with  me  that  such! 
treaty  must  be  read  and  construed  in  the  same  light,  c(mstrued  as  if; 
the  Constitution  of  the  United  States,  and  amendments  thereto, 
were  written  into  it.  (Vol.  6,  Ruling  Case  Law,  p.  855.)  The  au- 
thority which  I  have  last  cited,  states  the  rule  thusly: 

Tlie  existing  statutes  and  the  settled  law  of  tlie  land  at  the  time  a  contract 
is  made  become  a  part  of  it,  and  must  be  read  into  it.  i 

In  this  connection  I  also  call  your  attention  to  Deweese  i\  Smith 
(lOG  Fed.,  438):  Armour  Packing  Co.  v.  United  States  (153  Fed., 
1)  ;  ITnion  Ins.  Co.  r.  Po]lard  (2G  S.  E.,  121).  Innumerable  other! 
jiuthorities  miaht  be  given  to  the  same  effect,  but  those  I  have  men- 
tioned should  serve  the  purpose  so  far  as  the  present  argument  may 
be  concerned. 

In  view  of  the  effect  of  the  fifth  amendment  to  the  Federal  Con- 
stitution, it  is  interesting  to  know  what  answer  may  be  given  to  I 
the  provision  with  reference  to  the  protection  of  property  rights.! 
Providing  the  contention  of  opposing  counsel  as  disclosed  by  his; 
argument  made  at  St.  Paul  is  tenable,  which,  as  I  take  it,  was  toj 
the  effect  that  the  tributaries  of  the  Milk  River  (which  at  no  timej 
formed  any  part  of  the  discussion  with  reference  to  the  treaty) 
rising  and  wholly  within  the  State  of  Montana  are  to  become  a 
subject  of  the  treaty — if  his  argument  is  tenable — then  it  must 
follow  that  Article  V  of  the  amendments  to  the  Constitution  of 
the  United  States  is  to  that  extent  a  nullity. 
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I  find  it  is  disclosed  by  the  record  (in  fact,  it  is  conceded)  that 
many  thousands  of  acres  are  irrigated  by  water  from  these  trilni- 
taries.  I  also  find  that  vested  rights  of  the  citizens  of  Montana 
accrued  long  before  the  consummation  of  the  treaty,  and  in  view 
of  the  protection  afforded  by  the  Constitution  of  the  United  States 
of  all  vested  property  rights  it  is  manifest  in  this  regard  that  these 
rights  w^ere  not  and  are  not  sul)ject  to  the  treaty.  Taking  the  pre- 
sumption that  there  was  no  intention  on  the  part  of  those  making 
the  treaty  to  exceed  their  authority — that  is  to  say,  the  law  of  the 
land — it  necessarily  follows  that  the  tributaries  wholly  within  the 
State  of  Montana,  and  not  at  any  time  the  subject  of  any  dispute 
between  the  two  countries,  were  not  intended  to.  nor  as  a  matter  of 
law  could  not  have  been,  and  were  not  intended  to  be  included  in  or 
affected  by  the  treaty;  nor  to  be  made  a  basis  for  water  division 
between  nations. 

Nowhere  in  our  Federal  Constitution  can  hmguage  be  found, 
^either  expressly  or  impliedly,  giving  the  General  Government  the 
right  to  take  the  property  of  individuals  within  a  State  or  to  take 
any  part  of  a  State,  change  its  boundaries,  or  in  any  manner  annex 
to  or  give  to  a  foreign  government  the  exclusive  right  to  any  of  its 
territory  or  property  of  it^  citizens.  In  the  boundary  right  disj)utes 
between  the  Dominion  of  Canada  and  the  States  of  Maine  and 
Massachusetts  all  territory  affected  within  those  States  was  so 
affected  only  by  and  with  their  consent. 

In  Monongaiiela  Navigation  Co.  r.  Ignited  States  (US  I^.  S., 
324)  the  court  holds : 

The  first  10  aiiieiKliuenrs  to  the  < 'onstit utioiu  adopted  as  they  were  soon 
after  the  adoption  of  the  Constitution,  are  in  tlie  nature  of  a  bill  of  rights, 
and  were  adopted  in  order  to  (piiet  the  approliension  of  many  that  without 
some  such  declaration  of  rights  the  (Tovernment  wonhl  assume,  and  might  be 
held  to  possess,  the  power  to  trespass  upon  rights  of  persons  and  property. 

Eiparian  rights  are  recognized  by  the  courts  of  Montana,  under 
whose  adjudications  it  will  be  fotmd  that  each  of  the  settlers  along 
the  tributaries  entirely  within  the  State  of  Montana  have  vested 
property  rights  therein.  Some  of  the  settlers  along  these  tributaries 
claim  their  rights  to  water  under  the  doctrine  of  prior  appropria- 
tion. Others  claim  both  as  riparian  owners  and  as  appropriators, 
while  still  others  claim  exclusively  under  the  riparian  doctrine. 
Whether  the  use  be  for  power  purposes  or  otherwise,  Montana, 
California,  Washington,  and  possibl}^  another  State  still  recognize 
vested  rights  under  the  doctrine  of  riparian  ownership.  As  to 
Montana,  see  Weil,  volume  1  (3d  ed.),  sections  117-118.  It  needs 
no  argument  to  establish  that  the  rights  acquired,  under  either 
theory  or  under  both  theories,  are  vested  property  rights,  of  which 
the  owners  may  not  be  divested  without  due  process  of  law.  In  this 
right  all  are  protected  under  the  fifth  amendment  to  the  Constitution 
of  the  United  States. 

The  best  statements  regarding  riparian  rights  seem  to  be  in  Weil 
on  Water  Rights,  page  735  (3d  ed.),  and  Long  on  Irrigation,  page 
66  (2d  ed.);  Smith  v.  Denniff  (60  Pac,  398:  50  L.  R.  A.  (o.  s.), 
737:  1  Mont..  651)  ;  and  in  the  Federal  courts,  Cruse  v.  McCaulev 
(96  Fed.,  369)  ;  Howell  v.  Johnson  (89  Fed.,  556)  ;  Winters  v.  United 
States  (143  Fed.,  740:  28  U.  S.,  208) :  and  Bean  v.  Morris  (146  Fed., 
423:  221  U.  S.,  485^.    In  South  Dakota  the  Lone  Tree  Ditch  Co.  r. 
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Cyclone  Ditch  Co.  (128  N.  W.,  596)  ;  Driskill  v.  Rebbe  (117  N.  W., 
135;  135  N.  W..  85)  ;  Redwater  Land  &  Canal  Co.  v.  Reed  (128  N.  W., 
702).^ 

It  is  manifest,  therefore,  that  in  framing  the  treaty  under  con- 
sideration, it  was  not  contemplated  that  any  of  the  vested  rights  of 
the  citizens  of  Montana,  or  the  right  of  the  State  m  its  sovereignty 
over  property  entirely  within  its  boimdaries.  should  be  taken  into 
consideration.  They  in  no  wise  gave  rise  to  the  treaty,  except  very 
indirectly.  Riparian  rights  are  vested  rights  which  will  be  mate- 
rially affected  by  division  of  the  Avaters  of  Milk  River. 

As  to  how  the  waters  involved  wonld  eventually  be  divided  with 
reference  to  the  two  streams  crossing  the  boundary  line,  these  rights, 
keep  in  mind,  are  hundreds  of  miles  below  and,  evidently,  were  not 
in  the  minds  of  the  high  contracting  parties. 

As  before  stated,  there  was  no  conflict  betw^een  the  appropriation 
being  made  by  the  United  States  and  the  appropriations  made  by 
those  taking  water  from  the  tributaries  entirely  within  the  State  of 
Montana.  The  appropriation  under  consideration  was  a  new  one 
and  the  only  possible  conflict  was  with  the  rights  of  appropriators 
north  of  the  boundary  line.  In  order  properly  to  adjust  the  differ- , 
ences,  and  with  due  deference  to  the  equities  of  all  concerned  in  the 
controversy,  the  treat}^  was  intended  to  evolve  a  plan  whereby  the 
appropriation  by  the  United  States,  under  the  authority  of  what  is 
known  as  the  reclamation  act  of  1902  (32  Stat.,  388)  might  be  carried 
out,  which  necessitated  a  consideration  and  adjustment  only  of  the 
two  main  streams  and  tributaries  of  each  rising  in  the  respective 
countries  and  flowing  across  the  boundary  between  them. 

I  have  here  some  pages  in  the  form  of  a  sort  of  tabulated  state- 
ment which  I  would  like  to  have  included  in  the  record  as  part  of  my 
remarks.  I  would  also  like  to  leave  the  maps  that  I  have  shown,  if 
it  is  agreeable  to  all  concerned. 

Mr.  MacInnes.  I  will  be  glad  to  have  everything  that  can  be 
put  in. 

Mr.  Tawney.  Well,  Mr.  King,  before  you  present  this  statement 
as  a  part  of  your  remarks,  I  think  you  ought  to  submit  the  figures  to 
counsel  for  the  Dominion,  so  that  if  he  wishes  to  look  them  over  he 
can  see  if  he  has  any  objection  at  all. 

Mr.  King.  I  will  be  glad  to  let  him  look  over  any  papers  that  I 
have. 

Mr.  MacInnes.  I  do  not  understand  that  there  is  anything  new 
in  these  facts,  nothing  that  is  not  established  in  the  record. 
Mr.  King.  No  ;  nothing  that  I  know  of. 

Mr.  MacInnes.  I  would  object,  of  course,  to  any  evidence  being 
put  in  here  that  is  not  sworn  evidence  and  subject  to  cross-examina- 
tion. 

Mr.  King.  Everything  I  have  here  is  in  the  record  in  substance, 
and  the  map  I  have  left  with  you  is  in  conformity  therewith,  and  it 
will  aid  materially  to  have  it  included  in  the  record  as  a  part  of  my 
remarks.  I  would  be  glad  to  have  you  look  it  over.  If  there  is  no 
objection  to  it  I  will  just  hand  these  to  the  reporter  and  have  them 
inserted  as  part  of  my  remarks. 

The  run-off  data  given  in  Table  I,  attached,  was  obtained,  excej/t 
as  noted  under  Frenchman  River  and  Rock  Creek,  from  the  large 
map  showing  drainage  basins  of  Milk  and  St.  Mary  Rivers,  present- 
*  by  the  Canadians  and  marked  "  Report  on  international  waterways 
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treaty,  })lan  Xo.  1.  dated  December  24,  1914."  The  figures  gi  ven  on 
this  map  are  accepted,  though  in  several  instances  we  have  been 
unable  to  agree  with  them  from  our  records.  The  run-off  from  the 
Sweet  Grass  Hills,  taken  as  half  the  total  increment  in  river  flow 
between  Writmg-on- Stone  and  Pendant  d'Oreille,  was  determined 
upon  the  basis  that  the  entire  inflow  in  this  section  was  from  the 
south  and  that  at  least  half  the  flow  of  these  streams  came  from 
United  States  territory. 

Table  II  gives  run-off  data  arranged  in  a  similar  manner  for  the 
seven  months  April  1  to  October  31.  These  figures  are  taken  entirely 
from  the  steam  gauging  records  up  to  and  including  the  year  1914, 
which  have  been  agreed  upon  by  both  parties,  with  the  exception  of 
the  run-off  from  the  small  streams  crossing  the  boundary,  where  no 
record  has  been  kept.  In  such  cases  the  figures  given  are  approxi- 
mate and  more  or  less  arbitrarily  chosen  and  may  be  subject  to  con- 
siderable dispute. 

Table  III  is  similar  to  Table  11,  except  that  it  includes  the  run-off 
for  the  year  1915. 

Table  l.Summanj  of  flow  for  entire  year  {Jan.  1  to  Dec.  SI)  of  St.  Mary 
and  Milk  Rivers,  averaging  all  records  up  to  and  including  Wt'i.  (See  ex- 
planation ahove. ) 

United  States  to  Canada,  run-off  crossing  boundary  line  from  United 
States  watersheds: 

Acre-feet 

Run-off  of  St.  Mary  River  at  boundary  line   735,  400 

Milk  River  headwaters — 

2  gauging  stations   83,  700 

90  square  miles,  at  8.8  acre-feet   800 

South  of  Milk  River,  Alta.  (68  square  miles,  at  5.9  acre-feet)  _  400 
Sweet  Grass  Hills  (one-half  total  increment  in  river  flow 

between  Writing  on  Stone  and  Pendant  d'Oreille)   2,850 

•   87,750 


Total    823, 150 


Canada  to  United  States,  run-off  crossing  boundary  line  from  Canadian 
watersheds : 

Milk  River  at  eastern  boundary  crossing  104,600—87,7.50   16,  8.50 

Lost  River  (67  square  miles,  at  43  acre-feet)   2,900 

Lodge  Creek,  Battle  Creek,  etc   86,  600 

Cottonwood  Coulee  (200  square  miles,  at  38.4  acre-feet)   7,  700 

Frenchman  River  (at  Buzzard's  ranch)  ,   M8,  900 

Rock  Creek  headwaters  (3  gauging  stations)   ^4,760 


Total  167,710 


All  United  States,  run-off  into  INIilk  River  wholly  in  Montana : 

Above  Havre  105,000 

Lost  River   2,900 

 102, 100 

Havre  to  Malta,  1.51.600—86,600   65.  000 

Malta  to  Hinsdale   298, 100 

Cottonwood  Coulee   7,  700 

Frenchman  River   48,  900 

Rock  Creek  headwaters   4,760 

  61, 360 


  236,  740 

Below  Hinsdale   72,400 


Total   476,240 


1  Average  from  1914  and  1915  gauging  station  records. 
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Takle  II. — SiniiiiKir!/  of  fJoir  diirinf/  irrigation  season  (Apr.  1  to  Oct.  SI), 
c.tcludirifi  J!)  15  records. 

Kiin-oft"  crossin.ii-  boundary  line  from  Ignited  State>^  watersheds:  Acre-feet. 

Rini-ofC  of  St.  Mary  River  at  boundary  line   647,  000 

Milk  River  heathvaters — 

2  stations   64,100 

1)0  square  miles,  at  8.8  acre-feet   800 

S(Hith  of  Milk  River,  Alta  (68  square  miles,  at  5.9  acre- 
feet   400 

Sweet  Grass  Hills   2,  850 

 68,150 

Total  715,150 

Run-off  crossinc:  boundai-y  line  from  Canadian  watersheds: 

Milk  River  at  eastern  crossing,  88,990—68,150   20,750 

Lost  River  (67  square  miles,  at  24.8  acre-feet)   1.700 

Lod.i^e  Creek   27,000 

Battle  Creek  at  Nashe's  ranch   25,  800 

Battle  Creek  below  Nashes'  ranch  (565  square  miles,  at 

19.4  acre-feet)   11,000 

  63, 300 

Cottonwood  Coulee  (200  square  miles,  at  24.0  acre-feet)   4,800 

Frenchman  River  at  Buzzard's  ranch   39,  800 

Rock  Creek  headwaters  (1914  and  1915)   2,200 

Total   132,550 

Runoff'  into  Milk  River  wholly  in  Montana: 

Above  Havre   63.  900 

Lost  River   1,700 

 (52.  200 

Havi-e  to  :Ma]ta,  114.500—63.300   r>L  i>00 

Malta  to  Hinsdale  186,600 

Cottonwood  Coulee   4.  800 

Frenchman  River   39.  800 

Rock  (Veek  headwaters   2.200 

  46.  800 

139.  800 

Below  Hinsdale  (80  per  cent  of  estimated  total  for  entire  year)   58,000 

Total  311.200 


TAiiLK  III. — >ininntar}i  of  flow  d v.  ring  irrigation  season  {Apr.  1  to  Oct.  31)  y 

including  1015  records. 


Runoff'  crossinji-  boundary  line  from  United  States  watersheds:  Acre-feet. 

Runoff"  of  St.  ^\;\v\  River  at  boundary  line   640.  500 

^Nlilk  River  headwaters — 

2  stations   67.  900 

90  s(|u;ire  miles,  at  8.8  a  ere- feet   800 

Soutli  of  Millv  River,  Alta  (68  square  miles,  at  5.9  acre- 
feet)  '   400 

Sweet  (irass  Hills   2.850 

 71,!)5!) 


Total   712,450 


Runoff  crossin.u'  l)<)uii(l;!ry  line  from  Canadian  v  atersheds: 

'  INIilk  River  ;it  I^astern  ( M-ossin^.  93.400—71,950  ^_    21,  450 

Lost  Iliver  ((57  s(|uai\"  miles,  at  24.8  acre-feet)   1,700 

Lodge  Creek   26.  300 

Battle  Creek  at  Nashe's  ranch   25,  500 
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Tai^le  III. — i^uiiniKii!/  of  fiotr  diii-iii</  irrifjdtioii  .season    (.l/>r.   /   to  Oct. 
iiicl i(<liii<j  rcvord.s — ( 'out  iiiued. 

liunolf  ci-ossing  bomulju-y  line  from  Canadian  watersheds — Continued. 

Battle  Oreelv  below  Naslie's  ranch  (565  square  miles,  at  Acie-fwt. 


1B.9  acre-feet)   T.  800 

  59. 100' 

(L'ottonwood  Coulee  (200  square  miles,  at  25  acre-feet)   5,000 

Frenchman  River  (at  Buzzard's  ranch)   45.900 

Rock  Creek  headwaters   2,200 


Total  135.350 


Runoff  into  Milk  River  wholly  in  Montana  : 

Above  Havre   60,700 

l.ost  River   1.700 

  59. 000 

Havre  to  Malta,  102,500—59,100   43.400 

Malta  to  Hinsdale   194,300 

Cottonwood  ( voulee   5,  000 

Frenchman  River   45,  900 

Rock  Creek  headwaters   2,200 

 53,  100 

 141,200 

Below  Hinsdale  (80  per  cent  of  estimated  total  for  entire  year)   58,000 


Total   291,600 


Mr.  MiGNAULT.  I  understand,  Mr.  King,  that  the  small  map  which 
you  handed  to  each  of  us  has  all  the  detail  shoAvn  on  the  large  map. 
Mr.  King.  I  think  so,  practically  all. 

Mr.  Tawney.  Well,  there  is  an  exhibit,  a  large  map  marked 
"  Exhibit  A-1,"  and  then  there  is  this  small  map  and  some  others. 
There  are  a  number  of  maps  that  were  filed,  and  we  haA-e  them,  I 
thiiik,  in  the  office  of  the  commission  at  Washington. 

Mr.  King.  My  experience  is  that  it  is  always  better  to  have  too 
many  than  not  enough,  hence  will  ask  that  you  retain  them.  I  think 
as  a  matter  of  fact  these  small  maps  are  copies  of  the  others. 

I  thank  you,  gentlemen,  for  the  very  patient  attention  given  me. 

Mr.  Tawney.  Now,  Mr.  Maclnnes,  have  you  anything  to  say  in 
reply  to  the  argument  of  Judge  King,  or  has  any  of  the  counsel  on 
your  side  ? 

Mr.  MacInnes.  Yes;  I  have  a  good  deal  to  say  in  reply,  Mr. 
Chairman. 

Mr.  Taavney.  It  is  now  half  past  5,  so  I  do  not  suppose  you  could 
possibly  conclude  your  argument  this  evening. 

Mr.  MacInnes.  Well,  Mr.  Chairman,  I  should  estimate  that  you 
will  probably  have  to  suffer  from  me  for  about  two  hours  at  the  very 
least.  I  do  not  see  how  I  could  possibly  do  justice  to  the  subject 
in  less  time  than  that. 

Mr.  Tawney.  You  could  not  go  on  this  afternoon? 

Mr.  MacInnes.  I  am  perfectly  willing  to  do  so,  either  noAv  or  after 
dinner. 

Mr.  Glenn.  I  thought  some  of  the  gentlemen  Avanted  to  get  aAvay 
as  early  as  possible. 

Mr.  MacInnes.  Yes;  Mr.  Dennis  and  myself  are  anxious  to  get 
away  at  the  earliest  possible  moment,  Mr.  Dennis  to  Montreal  and 
myself  to  Ottawa.  However,  I  do  not  Avish  to  ask  the  commission 
to  sit  longer  hours  than  is  couA^enient. 
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Mr.  Gardjser.  You  would  like  to  go  on  for  some  time,  I  under- 
stand, Mr.  Maclnnes  ? 

Mr.  MacInnes.  I  would  like  to  have  the  pleasure  of  hearing 
Senator  Walsh  speak  before  me.  I  merely  sa}^  that  I  would  prefer 
to  hear  him,  but  I  do  not  think  it  is  necessary  for  me  to  postpone 
my  remarks  until  after  hearing  from  Senator  Walsh,  so  I  will 
proceed  at  once  if  the  commission  desires. 

Mr.  Gardner.  Then,  perhaps  you  had  better  go  on  in  the  morning, 
wdiether  Senator  Walsh  is  here  or  not. 

Mr.  MacInnes.  Yes ;  that  would  be  entirely  satisfactory  to  me. 

Mr.  Gardner.  Is  there  any  one  present  who  has  any  desire  to  ad- 
dress the  commission  on  this  subject  noAv  pending,  besides  Mr. 
Maclnnes  and  Mr.  Eobinson  ? 

Mr.  Dennis.  In  view  of  the  remarks  I  have  to  make  I  would  like 
to  make  them  after  Mr.  Maclnnes  has  finished. 

Mr.  Gardner.  Very  well,  gentlemen;  the  commission  will  stand 
adjourned  until  10  to-morrow  forenoon. 


Wednesday,  May  16,  1917. 

The  commission  met  at  10  o'clock  a.  m. 

Present :  All  the  members,  Mr.  Gardner  presiding. 

Mr.  Gardner.  Judge  King,  Mr.  Tawney  desires  to  ask  you  a  feAV 
({uestions  this  morning. 

Mr.  Tawney.  Judge  King,  in  the  course  of  your  former  argument 
you  referred  to  a  suggestion  made  by  Mr.  Newell  at  the  hearing  at 
St.  Paul  with  respect  to  the  administrative  features  of  Article  VI 
of  this  treaty.  I  have  understood  that  under  our  reclamation  law 
if  the  work  incident  to  the  measurement  of  these  streams  is  performed 
by  an  officer  of  the  Reclamation  Service  the  expense  attached  thereto 
is  charged  to  the  water  users  in  Montana,  and  therefore  the  water 
users  of  Montana  would  be  to  that  extent  contributing  to  the  expense 
ijicident  to  the  settlement  of  an  international  dispute.  For  purposes 
of  the  record  I  would  like  to  have  you  state  just  what  the  reclamation 
law  of  the  United  States  is  in  that  regard. 

Mr.  King.  Speaking  for  the  Reclamation  Service,  I  will  say  that 
I  have  carefully  read  what  Mr.  F.  H.  Newell,  former  Director  of  the 
Reclamation  Service,  had  to  say  on  that  occasion.  I  fully  concur  in 
his  opinion,  as  I  understand  it.  I  concur  at  least  to  the  effect  that 
the  engineer  to  be  designated  by  the  Reclamation  Service  under 
the  treaty  must  necessarily  assist  and  work  in  cooperation  with 
the  engineers  of  the  Dominion  of  Canada  in  making  the  stream 
measurements  between  our  two  Governments.  A  rather  unusual 
feature  in  this  connection  is  that  when  considered  in  connection  with 
the  usual  way  of  transacting  matters  of  this  type  between  two  gov- 
ernments, if  the  Reclamation  Service  should  name  the  party  and  pay 
his  salary  out  of  the  reclamation  funds,  the  compensation  would 
as  a  matter  of  fact  be  paid,  under  the  laws  of  the  United  States,  by 
the  w^ater  users  or  farmers  under  the  reclamation  project  of  the  Gov- 
ernment of  the  United  States.  We  are  presented  therefore  with  this 
peculiar  feature  which  I  think  this-  honorable  commission  should 
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take  into  consideration.  That  feature  is  this:  If  the  water  users  of 
Montana,  in  the  United  States,  under  the  reclamation  project  are  to 
pay  all  these  expenses,  it  must  necessarily  place  the  engineer  repre- 
senting the  United  States  in  a  somewhat  embarrassing  position. 
Why?  Merely  because  human  nature,  as  all  of  us  know,  will  assert 
itself.  In  this  situation  human  nature  will  inquire,  "  Why  are  we 
paying  the  bill?  And,  if  so,  why  do  you  not  look  especially  after 
our  interests  regardless  of  others?" 

You  see,  gentlemen,  it  is  very  much  like  employing  a  lawyer  in  a 
case;  the  one  who  employs  him  will  say — whether  right  or  wrong, 
he  will  think  he  is  right — "  We  are  paying  you ;  hence,  expect  you 
to  look  after  our  interests  exclusively." 

But  if  a  plan  can  be  devised,  as  suggested  by  Mr.  Newell — who 
was  director  at  the  time  this  suggestion  was  made— to  the  effect  that 
this  expense  shall  be  paid  out  of  the  funds  provided  by  the  Congress 
of  the  United  States  and  the  Dominion  of  Canada;  in  that  way  the 
result,  as  I  take  it,  will  be  that  the  two  engineers,  representing  the 
commission  and  thereby  becoming  the  representatives  of  the  two  Gov- 
ernments, will  be  placed  in  the  position  that  neither  thereof  will  feel 
that  he  is  under  any  special  obligations  to  the  other  Government. 
They  Avill  naturally  feel  that  in  the  distribution  of  the  water  between 
the  tvvo  Governments  they  are  acting  for  both,  or,  to  be  more  pointed 
in  mv  suggestion,  acting  for  this  commission  representing  the  two 
Governments  as  a  whole. 

In  other  words,  as  I  take  it,  this  commission  represents  our  two 
great  Governments.  If  the  two  engineers  are  employed  by  this  com- 
mission, and  they  shall  receive  their  salaries  through  this  commission, 
it  will  necessarily  place  them  in  a  position  of  representing  the  com- 
mission  and  where,  Avhatever  they  may  do  will  not  be  criticized  by 
way  of  saying  something  to  the  effect  that  ^'  We  are  representing  the 
water  users'  association  under  the  Reclamation  Service  of  the  United 
States,  etc." 

As  I  endeavored  to  make  clear  yesterday,  under  the  powers  of  the 
Dominion  of  Canada,  they  have  one  right,  one  privilege,  one  power, 
nnd  powers  in  themselves,  some  of  which  might  there  be  recognized 
but  which  might  not  be  recognized  under  the  Constitution  of  the 
United  States. 

But,  again,  if  the  two  engineers  to  be  selected  between  our  tAvo 
great  Governments  may  be  paid  out  of  the  funds  allowed  for  this 
commission  by  Congress,  it  should  readily  be  seen  that  such  plan 
would  relieve  such  engineers,  as  I  take  it,  under  the  treaty.  They 
would  thus  be  selected  as  an  impartial  engineering  jury  between  the 
two  Governments.  Then  should  we  not  select  them  in  a  way  that 
will  make  them  feel  that  they  are  impartial  arbitrators?  Permit  me 
to  suggest  to  this  honorable  commission  that  whoever  may  be  selected 
their  salaries  should  be  paid  out  of  the  general  funds  of  the  two 
Governments  over  which  this  commission  may  have  jurisdiction. 

Mr.  John  T.  Whistler,  of  Portland,  Oreg.,  has  been  nominated  by 
^he  Eeclamation  Service  under  the  terms  of  the  treaty.  Mr.  Drake 
has  been  suggested  by  the  Dominion  of  Canada,  The  moment  that 
3670—17  5 
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these  tvvo  gentlemen  begin  to  serve  in  their  respective  capacities  I 
am  constrained  to  believe  that  from  that  moment  their  expenses  and 
their  salaries  should  be  paid  ont  of  the  common  fund  provided  by 
the  two  Governments  for  the  pa3anent  of  expenses  by  this  commis- 
sion and  that  b}^  so  doing  they  and  each  of  them  will  thereby  be 
relieved  from  an  embarrassment  otherwise  to  ensue. 

Mr.  Tawney.  In  that  case  there  would  be  no  charge  made  against 
the  water  users  in  connection  with  sluj  project  in  Montana? 

Mr.  King.  No;  under  such  arrangement  there  would  be  no  charge 
made  against  the  water  users  in  IMontana.  But  as  the  technical  use 
of  the  w^ords  may  be  construed  to  indicate  that  the  Reclamation 
Service  should  select  the  engineer  and  that  his  expenses  be  charged 
against  the  Reclamation  Service  and  thereby  make  such  charges  a 
lien  upon  the  water  users  in  the  State  of  Montana  to  that  extent 
at  least  the  water  users  of  that  State  might  feel  that  the  engineer 
thus  selected  was  under  special  obligation  to  them.  In  the  Do- 
minion of  Canada,  however,  as  I  understand  it,  the  expenses  would 
be  paid  by  the  general  Government.  It  needs  but  little  thought, 
therefore,  to  observe  the  difference  between  the  two  Governments. 
The  Canadian  Government  pays  its  representatives;  its  representa- 
tives will  represent  that  Government  as  a  government  in  its  sovereign 
capaoit}^  Not  so,  however,  with  the  United  States.  The  one  repre- 
senting the  United  States  will  be  treated  as  representing  a  certain 
class  of  citizens  in  the  United  States  who  will  pay  the  bills  and  have 
the  expenses  charged  up  to  their  individual  farms.  This,  gentle- 
men, again  illustrates  the  difference  between  our  two  forms  of  gov- 
ernment :  In  one  Government  the  general  Government  represents  the 
sovereign;  in  the  other  the  individual  becomes  specially  interested, 
^^es ;  strange  as  it  may  seem,  notwithstanding,  the  two  greatest  Gov- 
ernments on  earth  assuming  to  be  alike  are  very  unlike.  This, 
gentlemen  of  the  commission,  demonstrates  and,  I  trust,  brings  to 
light  many  of  the  points  which  I  have  endeavored  to  make  which 
thus  far  lias  not  been  clear.  This  feature  in  this  special  connection 
I  think  should  demonstrate  that  the  moneys  to  be  paid  to  each  of 
the  engineers  in  this  particular  case  should  come  from  the  general 
fund.  However,  I  recognize,  gentlemen  of  this  commission,  that  the 
Secretary  of  State  of  my  country  has  ruled  otherwise;  but  in  doing 
so  I  feel  that  he  has  not  been  made  conscious  on  this  point  of  a  dis- 
tinction between  the  situation  in  your  country  and  the  situation  in 
ours — that  is,  regarding  different  sources  of  payment. 

Mr.  Magrath.  Your  suggestion  is  due  to  the  fact,  as  I  take  it,  that 
the  expenditures  of  the  Reclamation  Service  must  eventually  be  met 
b}^  the  settlers  whose  lands  are  being  reclaimed  ? 

Mr.  King.  That  is  right.  If  you  charge  those  expenditures  up  to 
*his  side  of  the  line  it  will  be  met  by  the  water  users  under  the  project 
which  our  Government  south  of  the  line  is  building  for  the  benefit 
of  those  settlers. 

Mr.  Taavney.  That  constitutes,  a  lien  upon  their  land,  does  it  not  ? 

Mr.  King.  It  becomes  a  lien  upon  the  lands  and  it  w^ill  readily  be 
observed  how  embarrassing  it  might  be  to  one,  who  even  though 
termed  a  "  juror,"  might,  under  the  designation  of  an  engineer,  meas- 
ure the  flow  of  the  stream  and  determine,  so  far  as  the. United  States 
is  concerned,  the  rights  of  this  Government,  along  Avith  the  engineers 
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who  might  be  designated  under  dilferent  conditions  to  measure  the 
flow  of  the  streams  for  the  Canadian  Government. 

Chairman  Gaedner.  Have  3^ou  anything  further,  Judge  King,  that 
you  desire  to  state? 

Mr.  King.  I  have  nothing  further  to  offer  at  this  time,  except  to  say 
that  it  has  just  occurred  to  me — and  not  until  after  I  was  through 
with  my  remarks — that  the  views  which  I  have  here  expressed  as  to 
the  tactics  to  be  pursued  with  reference  to  the  pa3anent  of  the  engi- 
neers may  not  fully  coincide  with  those  of  the  Secretary  of  State. 
However,  I  have  reason  to  believe  the  Secretary  will  be  called  upon 
to  review  his  position  upon  this  point. 

Again  thanking  you  for  the  very  patient  manner  in  which  you  have 
listened  to  me  in  this  argument — which  has  extended  over  about  three 
times  the  period  which  I  had  in  mind — I  aw^ait  and  will  endeavor  to 
listen  to  opposing  counsel  in  the  same  patient  and  respectful  manner 
given  me  by  them  in  this  very  important  controversy. 

Note. — Map  referred  to  by  Mr.  King,  copy  of  Avhich  was  left 
with  commissioners,  faces  page  66. 
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Senator  Walsh.  May  it  please  the  commission,  I  desire  to  express 
my  appreciation  of  the  courtesy  of  the  commission  in  continuing 
over  until  to-day  the  hearing  that  began  on  yesterday  so  that  I  might 
be  heard  on  the  very  important  controversy  pending  before  you  of 
such  vital  consequence  to  the  people  of  my  State.  I  entertain  no 
doubt  that  it  will  be  ultimately  disposed  of  in  keeping  with  the  spirit 
of  good  will  that  has  happily  prevailed  between  the  two  countries 
directly  interested  for  so  long  a  period  and  which  recent  events  have 
done  so  much  to  intensify. 

It  is  not  to  be  expected  that  after  the  very  able  and  elaborate  argu- 
ments that  have  been  made  before  the  commission  in  support  of  the 
view  of  the  treaty  taken  by  the  United  States  that  I  shall  be  able  to 
develop  any  new  ideas  concerning  the  construction  which  ought  to  be 
given  to  it.  I  shall  hope,  however,  to  contribute  something  toward 
directing  the  minds  of  the  members  of  the  commission  into  the  com- 
paratively narrow  field  to  which,  as  I  conceive  it,  the  exigencies  of 
the  present  restrict  its  inquir}^ 

The  treaty  provides  that  the  waters  of  the  St.  Mary  and  the  Milk 
Rivers  shall  be  measured  and  apportioned  by  the  irrigation  authori- 
ties of  both  countries  under  the  direction  of  the  commission,  and  it  is 
now  engaged,  as  I  understand  the  matter,  in  an  effort  to  formulate 
rules  or  directions  so  that  the  measurement  and  division  may  go  on 
in  conformity  with  the  requirements  of  the  treaty. 

It  is  quite  obvious  that  a  serious  difference  of  opinion  has  arisen 
as  to  where  this  measurement  should  be  made,  whether  at  the  interna- 
tional crossing,  as  is  contended  for  by  the  United  States,  or  at  the 
mouths  of  the  two  rivers,  respectively.  That,  as  I  understand  it,  is 
the  contention  on  behalf  of  the  Dominion.  Stated  differently,  this 
tribunal  inquires  whether  the  apportionment  should  be  made  upon  the 
basis  of  the  waters  that  cross  the  boundary  or  whether  it  should  be 
made  upon  the  basis  of  the  entire  flow  of  the  stream  after  it  receives 
the  contributions  of  all  tributaries,  even  those  that  have  no  inter- 
national character. 

In  my  view,  if  it  please  the  commission,  a  vast  mass  of  matter  has 
been  introduced  and  a  great  wealth  of  argument  presented,  much  of 
which  is  only  remotely  i^elated  to  the  direct  question  which,  it  seems 
to  me,  is  before  you — the  construction  that  is  to  be  given  to  the  treaty. 
It  was  urged,  for  instance,  by  some  of  the  counsel  representing  our 
side  of  the  controversy  that  the  commission  is  entirely  without  power 
in  the  premises  and  that  a  case  is  presented  here  which  falls  under  the 
provisions  of  Article  X  of  the  treaty,  calling  practically  for  a  new 
treaty.  I  am  not  able  to  subscribe  to  that  view.  To  my  mind  Article 
X  of  the  treaty  contemplates  a  controversy  which  has  not  yet  been 
the  subject  of  treaty  between  the  two  countries  involved.  It  contem- 
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plates  a  case  which  may  in  the  future  arise  with  respect  to  which  no 
■  negotiations  have  been  had  or  at  least  no  final  agreement  entered  into. 

This  controversy  was  carried  on  for  a  period  of  perhaps  more  than 
10  years  until  the  two  countries  involved  finally  got  together,  and, 
as  they  believed  at  least,  settled  the  thing  by  a  convention.  Now.  it 
nun^  be  that  that  treaty  is  so  insensible  in  its  terms  as  that  it  can 
not  be  executed,  in  which  case,  as  a  matter  of  course,  it  becomes 
incumbent  upon  the  two  countries  again  to  open  negotiation  for  the 
purpose  of  entering  into  a  new  treat}^  I  shall  advert  to  that  after 
a  little  because,  as  it  seems  to  me,  much  the  same  contention  in 
effect  is  made  by  the  other  side,  net  that  the  two  countries  ought  to 
engage  in  the  making  of  a  new  treaty,  but  this  Commission  is  prac- 
tically invited  to  enter  the  field  of  new  negotiations  rather  than  to 
execute  and  construe  the  treaty  which  has  already  been  made. 

Then.  I  ay  ant  to  advert  to  a  feature  that  has  been  the  subject  of 
a  ver}'  protracted  discussion  before  the  conunission  as  I  gather  from 
the  record  that  has  thus  far  been  made.  It  is  a  very  ingenious  idea 
and  I  am  not  prepared  to  say  that  it  is  an  idea  that  is  not  altogether 
sound.  It  was  advanced  by  Mr.  Sands  of  my  State,  a  very  keen 
lawyer  and  a  man  whose  long  service  to  the  settlers  in  the  Milk  River 
Valley,  whose  interests  are  so  deeply  involved  in  this  controversy, 
entitles  him  to  a  very  high  measure  of  praise.  He  takes  the  view, 
apparently,  that  this  treaty  undertakes  to  dispose  of  the  water  rights 
upon  streams  entirel}-  within  the  State  of  Montana,  tributaries  of  the 
Milk  Eiver  that  are  not  international  in  character  at  all,  and  he  ad- 
vances the  view  that  that  is  entirety  beyond  the  power  of  the  National 
Government. 

I  have  not  stated  Mr.  Sands's  position  with  accuracy.  Rather  he 
contends  that  if  the  construction  to  be  given  to  the  treaty  is  that  con- 
tended for  by  the  representatives  of  the  Dominion  Government  it 
would  be  the  disposition  bv  the  nation  of  waters  that  are  not  inter- 
national in  character,  a  subject  that  is  without  the  treaty-making 
power  of  the  Government,  and  that,  therefore,  in  construing  the 
treaty  that  construction  is  to  be  rejected.  I  have  not  looked  at  the 
treaty  in  exactly  that  light.  I  do  not  find  in  it  any  effort  to  dispose 
of  those  rights,  even  though  the  construction  were  given  to  it  which  is 
contended  for  by  our  friends  on  the  other  side.  Of  course,  if  that  is 
the  correct  construction  I  do  not  think  that  there  is  any  answer  to 
be  made  to  the  argument  thus  advanced  by  Mr.  Sands;  and  not  so 
much  because  it  falls  without  the  treaty-making  power  of  the  Gov- 
ernment as  because  the  Federal  Government  has  no  power  to  dispose 
of  the  property  rights  of  its  citizens,  or  for  the  matter  of  that  the 
property  rights  of  the  States  that  constitute  entities  of  the  Union. 

Most  of  the  waters  of  the  tributaries  of  the  Milk  River  in  Montana 
have  already  been  appropriated.  Those  waters,  or  the  right  to  take 
those  waters  from  the  stream,  have  thus  become  private  property. 
Those  rights  belong  to  the  men  who  appropriated  them  and  their 
successors  in  interest,  just  as  much  as  the  very  land  upon  which  their 
houses  are  built  and  to  which  they  have  secured  patent  from  the  Gov- 
ernment of  the  United  States.  They  own  these  water  rights  just  as 
much  as  they  own  their  horses  and  their  cows  and  the  furniture  in 
their  homes,  and  it  need  not  be  said  that  the  Government  of  the  United 
States  can  not  enter  into  a  treaty  with  the  Dominion  of  Canada  by 
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which  it  takes  that  property  away  from  them  and  turns  it  over  to  the 
Dominion  of  Canada. 

Likewise,  may  it  please  the  commission,  there  is  entire  unanimity 
of  opinion,  in  our  country  at  least,  and  all  through  the  West — and  it 
is  a  theory  that  is  recognized  by  the  Congress  of  the  United  States — 
that  even  if  these  waters  are  not  appro]:>riated  they  belong  to  the 
States,  respectively,  and  not  to  the  National  Government.  So  that  if 
the  waters  have  not  been  appropriated  they  are  the  private  prop- 
erty of  the  State  of  Montana.  The  State  of  Montana  disposes  of  it 
by  its  laws  as  it  sees  fit.  It  says  the  water  of  the  streams  of  the 
State  of  Montana  belong  to  the  State  of  Montana,  and  we  will  dis- 
pose of  these  waters  thus  and  so ;  and  the  State  laws  distribute  the 
Walters  in  accordance  vsith  their  provisions,  with  the  acquiesence  and 
consent  of  the  Government  of  the  United  States.  Indeed,  if  your 
honors  please,  the  Government  of  the  United  States  in  undertaking  to 
carr}'  out  the  reclamation  project  involved  in  this  controversy  has 
recognized  that  it  must  get  the  right  to  tnke  waters  from  the  streams 
for  the  purpose  of  effectuating  that  project  hy  complying  with  the 
laws  of  the  State  of  Montana.  Accordingly  an  act  was  passed  a 
few  j/ears  ago  authorizing  the  United  States  of  America  to  appro- 
priate waters  of  streams  in  the  Western  States  just  exactly  the  same 
as  a  private  individual  would  appropriate  these  waters.  So  that  in 
any  case  the  Avaters  belong  either  to  the  individual  settlers  who  have 
appropriated  them  and  are  their  private  property,  and  are  thus  not 
disposable  by  treaty  at  all,  or  they  belong  in  exactly  the  same  way  to 
all  the  people  of  the  State  of  Montana,  and  are  equally  not  disposable 
by  the  Federal  Government. 

But,  as  I  say,  I  am  not  able  to  take  that  view  of  the  contention 
made  b}^  the  eminent  counsel  representing  our  Government,  who  ad- 
vanced the  argument  I  am  considering.  The  situation  as  it  ad- 
dresses itself  to  me  is  this:  The  Government  of  the  United  States 
might,  if  it  were  so  disposed,  take  all  the  water  out  of  the  St.  Mary 
Eiver,  throw  it  into  one  of  the  more  southern  channels,  and  utilize 
it  for  the  irrigation  of  lands  in  the  lower  Milk  River  Valley.  I  say 
it  might  do  so.  It  is  an  engineering  possibility.  It  may  be  an  ex- 
pensive thing  to  do,  but  the  Government  of  the  United  States  can  do 
that* 

-Mr.  Powell.  Do  you  mean  it  can  physically? 
Senator  Walsh.  It  can  phvsically.  As  an  engineering  proposition 
it  is  not  a  difficult  thing  at  all.  It  can  physically  do  it.  On  the  other 
hand,  the  Dominion  Government  may,  or  can,  at  least  physically, 
take  out  all  the  Water  of  the  Milk  River  and  divert  it  onto  land  within 
its  territory.  Likewise,  there  may  be  engineering  difficulties,  but 
they  are  not  insuperable.  By  spending  money  enough  that  can  be 
done.  If  the  Canadian  Government  should  do  that,  the  settlers  upon 
the  lower  Milk  River  would  have  no  water  at  all.  So  the  two  Gov- 
ernments get  together  and  the  Government  of  the  United  States  says, 
in  effect,  to  the  Government  of  Canada,  "We  respectfully  request 
that  you  do  not  take  out  all  of  the  water  of  Milk  River.  It  would 
be  fair  and  right  to  allow  some  of  it  to  come  down  to  our  settlers." 
The  Dominion  Government  says  to  the  Government  of  the  United 
States,  "  We  ask  you  not  to  take  out  all  of  the  water  of  the  St.  Mary 
River  and  thus  injure  settlers  within  our  territory."   They  thus  ne- 
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gotiate,  and,  finally,  the  Dominion  Government  says,  "  We  will  not 
take,  all  of  the  water  out  of  Milk  River;  we  Avill  allow  a  certain 
quantit}^  to  go  down.''  The  Government  of  the  United  States  says, 
"We  will  not  take  all  of  the  water  out  of  the  St.  Mary  River;  we 
will  allow  a  certain  quantit}^  to  go  down." 

Mr.  MiGNAULT.  Do  you  suggest,  Senator,  that  the  Government  of 
the  United  States  could  not  make  that  bargain? 

Senator  Walsh.  I  do  not.  I  see  no  reason  why  it  could  not.  If 
you  will  pardon  me,  let  me  make  myself  a  little  more  clear  in  respect 
to  that.  We  will  assume  that  such  an  aggression  has  been  perpe- 
trated, that  the  Government  of  Canada  has  actually  constructed  ex- 
pensive diversion  works,  and  it  has  actually  taken  all  of  the  water 
out.  The  Government  of  the  United  States  then  being  importuned 
by  settlers  makes  representations  to  the  Canadian  Government  and 
they  say,  "  Well,  in  view  of  mutual  concessions  with  respect  to  the 
St.  Marj^,  and  in  view  of  the  pleasant  relations  between  the  Govern- 
ments and  the  desire  to  live  in  amity  with  our  neighbors^  we  will 
gladly  allow  half  of  the  water  to  go  down."  Then  the  Government  of 
the  United  States  turns  around  to  its  citizens  and  says,  "We  have 
done  the  best  we  can  for  you.  They  could  take  it  all  if  they  were  so 
disposed,  but  we  have  induced  them  to  allow  one-half  or  two-thirds 
or  three-fourths  to  come  down:"  or  as  they  did  say,  "They  have 
agreed  that  you  shall  have  a  priority  to  the  extent  of  500  cubic  feet 
per  second,  and  they  have  agreed  that  that  amount  shall  be  allowed 
to  come  down  to  you,  and  we  will  make  no  further  representations 
upon  your  behalf  to  the  Canadian  Government  to  induce  their 
consent  to  allow  an}^  more  to  come  down."  That  is  my  view  of  the 
treaty  and  my  view  of  the  contention  made  by  the  counsel  upon  the 
other  side. 

Mr.  MiGNAui.T.  You  do  not  question  the  right  of  the  United  States 
to  make  such  an  agreement  with  the  Dominion  of  Canada  ? 
Senator  Walsh.  I  do  not. 

Mr.  Powell.  It  is  a  question  of  the  legality  or  illegality  of  ab- 
straction of  the  water.  Assuming  that  the  Dominion  of  Canada 
did  not  abstract  the  water  of  Milk  River,  would  that  enter  into  your 
opinion?  Would  your  opinion  he  the  same  Avith  respect  to  the 
power  of  the  United  States  to  make  an  agreement  whether  the  water 
was  legally  or  illegally  abstracted  by  Canada? 

Senator  Walsh.  Well,  I  find  it  difficult  to  get  a  clear  idea,  sir, 
of  an  abstraction  which  would  be  legal  as  distinguished  from  an 
abstraction  which  would  be  illegal. 

Mr.  Powell.  It  has  been  contended  on  behalf  of  the  United  States 
that  inasmuch  as  the  water  had  fallen  and  gathered  on  American 
territory  all  the  water  was  theirs;  they  would  have  no  right  to  prevent 
its  flowing  into  Canada  where  it  first  crosses  the  international  bound- 
ary line.  If  that  were  the  case  and  Canada  had  the  right  to  abstract 
it,  then  there  would  be  no  vested  rights  of  the  United  States  citizens. 

Mr.  Tawkey.  One  moment.  Senator.  Applying  the  suggestion  of 
Mr,  Powell,  the  United  States  would  have  a  legal  right  to  divert  the 
Milk  River,  as  well  as  the  St.  Mary  River,  before  it  crosses  into 
Canada  at  all.  would  it  not,  the  source  of  both  rivers  being  in  the 
United  States? 

Senator  Walsh.  When  you  say  "  right "  I  am  still  troubled  because 
the  question  of  right  to  do  so  must  be  determined  upon  the  princi- 
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pies  of  international  law.   Now,  unfortunately,  I  do  not  think  therei 
is  an}'  international  law  on  the  subject.   So  the  United  States  has  the  i 
power  to  divert  all  of  the  water  of  the  St.  Mary  Eiver,  and  Canada 
has  the  pow-er  to  di^ ert  all  of  the  Avater  of  the  Milk  River.   I  have 
been  unable  to  find  any  direct  adjudication  upon  the  matter  of  right. 
Controversies  of  this  character  have  usually  been  disposed  of  by  ad- 
justing the  differences,  and  treaties  are  thereupon  entered  into,  the 
same  as  was  done  in  this  case,  to  compose  differences  of  this  character. 
So  I  find  it  difficult  to  answer  the  question  addressed  to  me  by  Com- 
missioner Powell  because  he  asks  about  Canada  legally  abstra^cting 
or  illegally  abstracting.    I  am  not  able  to  tell  when  the  abstraction 
would  be  legal  by  Canada  and  when  the  abstraction  would  be  illegal 
by  Canada.   I  know  of  no  principle  of  international  law  to  the  effect 
that  the  country  upon  which  the  rain  falls  which  goes  to  make  up  a 
river  may  divert  all  of  the  water  of  that  river  without  giving 
occasion  for  just  complaint  to  the  country  through  which  the  lower 
courses  of  the  river  run.   Neither  am  I  able  to  assert  that  there  is  anj^  | 
determination  such  as  would  establish  it  as  a  principle  of  law  that  a  ' 
country  has  not  such  a  right  as  that. 

That  leads  me,  if  the  commission  please,  to  the  consideration  of 
another  matter  that  has  been  referred  to  quite  repeatedly  here.  I 
have  with  me  a  very  able  brief  prepared  by  my  neighbor  and  very 
much-esteemed  friend,  Hon.  Milton  S.  Gunn,  on  behalf  of  the  Ca- 
nadian Pacific.  We  live  in  adjacent  blocks.  Our  law  offices  are  in 
the  same  block.  He  is  a  very  able  and  a  very  keen-minded  lawyer 
and  a  very  successful  practitioner.  I  do  not  know  any  man  in  the 
State  of  Montana  whom  the  Canadian  Pacific  might  more  advan- 
tageously have  procured  to  present  their  cause  to  this  commission. 
1  find  the  izreater  portion  of  the  brief  of  Mr.  Gunn  taken  up  with 
the  discussion  of  the  Kansas-Colorado  case,  and  I  find  it  rather  diffi- 
cult to  determine  just  what  application  the  case  has  to  anything  that 
is  properly  before  the  commission  at  this  time. 

The  Kansas-Colorado  case  presented  much  the  same  question  that 
is  involved  in  the  query  addressed  to  me  by  Commissioner  Powell. 
The  doctrine  of  appropriation  has  long  been  established  in  the  State 
of  Colorado.  It  recognizes  to  no  degree  whatever  so-called  riparian 
rights.  It  denies  absolutely  that  any  su6h  thing  exists  in  the  State 
of  Colorado.  The  same  doctrine  obtains  in  Montana,  in  Wyoming, 
in  Utah,  and  in  all  of  the  Rocky  Mountain  States.  ^  When  you  get 
farther  east  you  encounter  the  doctrine  of  riparian  rights,  and 
when  you  get  farther  west  to  the  State  of  California  both  doctrines 
are  to  some  extent  recognized,  but  the  State  of  Colorado  recognizes 
only  the  doctrine  of  appropriation. 

Mr.  Powell.  Is  that  the  result  of  judicial  legislation? 

Senator  Walsh.  It  is  both,  sir. 

Mr.  MiGNAULT.  It  may  have  started  by  accepting,  Senator,  that 
which  was  afterwards  ratified  by  legislation. 

Senator  Walsh.  On  the  organization  of  territorial  government 
in  all  of  those  territories  the  first  legislature  ordinarily  adopted  a 
general  sweeping  statute  to  the  effect  that  the  rules  of  common  law 
should  govern  in  the  determination  of  controversies  in  all  courts. 
Then  the  question  arose  as  to  wl^ether  that  general  statute  carried 
with  it  riparian  rights,  and  all  of  the  courts  of  all  the  States  named 
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held  that  it  did  not.  That  is  to  say,  they  said  that  the  conditions 
were  such  that  industry  could  not  exist  in  that  region  under  such  a 
doctrine  and,  therefore^  it  was  held  that,  notwithstanding  the  sweep- 
ing statute  referred  to,  it  did  not  take  over  that  portion  of  the  com- 
mon law,  but  that  in  place  of  it  there  existed  the  rights  Avhich  were 
recognized  under  the  Spanish  occupation  of  a  portion  of  that  ter- 
ritory and  the  rights  which  sprung  from  the  practices  of  the  miners 
who'^first  went  into  the  country  and  who  took  out  the  water  for 
placer-mining  purposes.  And  thus  the  doctrine  of  appropriation 
orew  up.  But  thereafter  statutes  were  passed,  as  I  have  indicated  to 
you  before,  regulating  the  right  of  appropriation,  under  which  the 
State  undertook  to  say  that  the  man  who  did  thus  and  so  might  have 
the  waters  of  a  stream  or  some  specific  part  thereof.  Out  of  that 
]3ractice  arose  the  principle  that  the  waters  of  the  streams  belong  to 
the  States,  respectively,  and  may  be  disposed  of  upon  such  terms  and 
under  such  conditions  as  the  State  may  prescribe. 

Now,  the  State  of  Colorado,  recognizing  that  doctrine,  justified  its 
citizens  in  taking  every  drop  of  water  out  of  the  Arkansas  Eiver 
which  flowed  down  through  the  State  of  Kansas. 

INIr.  ^Mtgxault.  Do  you  say  that  the  State  owns  the  water,  or  is  the 
water  considered  like  the  air,  res  nuUius,  but  to  belong  to  the  first 
appropriator  ? 

Senator  Walsh.  The  State  owns  the  water,  sir.  in  this  sense,  that 
it  is  regarded  as  public:  and  the  State  assumes  to  tell  how  it  shall  be 
disposed  of.  It  says,  if  I  do  a  certain  thing  or  things,  go  through  a 
certain  formula.  I  shall  have  the  water  as  against  another  who  does 
not  do  so. 

Mr.  jNIigxault.  That  is  to  say,  the  water  itself  being  res  nullius, 
so  long  as  it  is  not  appropriated,  belongs  to  the  first  occupant — that 
is,  the  first  person  who  a]:)])ropriates  it? 

Senator  Walsh.  Well,  whether  there  is  any  distinctitm  between 
ownership  and  the  right  to  dispose  of  by  legislation  may  be  a  question. 
It  handles  the  thing  practically  the  same  as  it  does  its  lands.  The 
State  of  Montana  has  received  a  very  large  grant  of  free  land  from 
the  National  Goverimient.  It  disposes  of  those  lands.  It  lays  down 
through  its  laAvs  the  terms  upon  which  anyone  may  acquire  any  of 
those  lands,  and  in  exact].y  the  same  Avay  it  lays  down  the  terms  and 
conditions  under  which  am  one  may  acquire  a  right  to  the  waters  of 
its  streams. 

Now,  I  find  it  a  little  difficult  to  distinguish  between  the  character 
of  the  right  it  enjoys  to  the  land  thus  granted  and  the  character  of 
the  right  which  it  enjoys  to  the  waters  of  the  streams. 

But,  to  proceed,  the  State  of  Kansas  objected  to  the  complete  diver- 
sion in  the  State  of  Colorado  of  the  waters  of  the  Arkansas  Eiver, 
alleging  tiiat  the  i)eoi)le  of  the  former  State  suffered  b}^  reason  of  the 
exercise  of  the  right  claimed  by  the  State  of  Colorado.  You  will 
recall  that  under  the  Constitution  of  the  United  States  the  States  are 
prohibited  from  entering  into  treaties  or  alliances.  And  so  the  Su- 
preme Court  of  the  United  States  becomes  a  tribunal'  not  only  for  the 
purpose  of  litigating  questions  that  arise  between  private  litigants 
and  that  rest  upon  established  principles  of  law,  but  it  becomes  in  a 
certain  sense  a  tribunal  which  hears  upon  principles  of  equity  con- 
tentions that  arise  between  the  different  States.   So  it  Avas  not  nc  ces- 
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sary  for  the  State  of  Kansas  and  the  State  of  Colorado  to  enter  into  a 
treaty  with  reference  to  the  use  of  the  waters  of  the  Arkansas  River ; 
and  if  it  were  necessary  the  probabilities  are  they  woLdd  not  have 
agreed  upon  it  as  the  United  States  was  obliged  to  with  the  Dominion 
of  Canada  with  reference  to  the  waters  that  are  involved  here.  But 
the  State  of  Kansas  went  into  the  Supreme  Court  of  the  United 
States  and  there  addressed  itself  to  that  tribunal,  insisting  upon  the 
principles  of  the  common  law  and  upon  the  principles  of  equity  and 
justice  that  a  portion  of  the  w^aters  of  the  Arkansas  River  should  be 
allov>^ed  by  the  State  of  Colorado  to  flow  down  to  it.  The  abstract 
justice  of  the  contention  was  recognized  by  the  Supreme  Court  of  the 
United  States.  Just  as  the  United  States  recognizes  here  the  equity 
of  Canada  to  have  a  portion  at  least  of  the  vraters  of  the  St.  Mary 
River,  just  as  Cannda  i-ecognizes  that  the  United  States  ought  to  have 
at  least  a  portion  of  the  waters  of  the  Milk  River,  the  Supreme  Court 
of  the  United  States  recognized  that  Kansas  ought  to  have  a  part 
of  the  waters  of  the  Ark;iEsas  River:  but  it  held  that  the  State  of 
Kansas  had  not  3^et  established  that  any  substantial  injury  had  re- 
sulted to  her  by  reason  of  the  diversions  already  made  in  the  State 
of  Colorado.  Relief  was  denied,  but  the  court  declared  that  if  in 
the^ course  of  time  it  should  develop  that  substantial  injury  had  re- 
sulted to  the  citizens  of  Kansas  by  the  completeness  of  the  diversion 
made  in  the  State  of  Colorado,  it  would  hear  a  further  application 
for  an  injunction  restraining  that  State. 

Mr.  Tawney.  Let  me  understand  you,  Senator  Walsh.  Is  it  your 
contention  that  the  Supreme  Court  of  the  United  States  was  exer- 
cising the  jurisdiction  of  a  law  court  or  of  a  quasi  arbitration 
tribunal? 

Senator  Walsh.  A  quasi  arbitration  tribunal. 
Mr.  Tawney.  And  it  was  not  governed  by  hard  and  fast  prin- 
ciples of  law? 

Senator  Walsh.  Exactly.  Let  me  illustrate  by  referring  to  the 
case  of  the  State  of  Virginia  against  the  State  of  West  Virginia. 
You  will  recall  that  that  part  of  the  State  of  Virginia  which  is  now 
a  part  of  the  State  of  West  Virginia  was  during  the  Civil  War  in- 
tensely Union  in  its  attachments.  By  acquiescence  on  the  part  of 
Congress  those  counties  organized  themselves  into  a  separate  State 
and  called  that  State  West  Virginia  and  sent  Representatives  to  the 
Congress  in  both  branches,  and  the  State  of  West  Virginia  was 
admitted  into  the  Union.  The  original  State  of  Virginia  was  deeply 
indebted  and  within  the  last  10  or  15  years  demanded  of  the  State  of 
West  Virginia  that  it  assume  a  proportionate  share  of  the  indebted- 
ness which  lay  u.pon  the  government  of  the  §tate  of  Virginia.  Not 
getting  a  satisfactory  response  from  the  State  of  West  Virginia,  it 
brought  suit  in  the  Supreme  Court  of  the  United  States  to  secure 
a  judgment  imposing  upon  the  State  of  West  Virginia  a  portion  of 
the  indebtedness  of  the  State  of  Virginia  and  prevailed  in  the  action, 
not  upon  any  real  applicable  principles  of  law,  not  because  the  State 
of  West  Virgini^a  had  bound  itself  by  any  contract  or  otherwise  to 
pay  anv  portion  of  the  indebtedness,  but  upon  

Mr.  Tawney.  Did  they  not,  though,  in  that  particular  case  con- 
tend that  there  was  an  unenforceable  right? 

Senator  Walsh.  Exactly.  The  equity  of  the  case  appealed  to  the 
court,  and  without  any  foundation  of  contract  it  imposed  the  lia- 
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bility  upon  the  new  State.  So  I  am  utterly  unable  to  make  any  appli- 
cation of  the  case  of  Kansas  against  Colorado  to  anything  that  is 
before  us  here  except  as  an  evidence  of  the  recognition  by  the 
Supreme  Court  of  the  United  States  of  the  justice,  of  the  elemental 
justice,  that  is  the  foundation  of  this  particular  treaty,  namely,  that 
the  United  States  ought  not  to  take  all  of  the  water  of  the  St.  Mary 
Kiver  regardless  of  the  rights  of  Canada  and  the  interest  of  Canada, 
and,  likewise,-  Canada  ought  not  to  take  all  of  the  waters  of  the  Milk 
Kiver  to  the  detriment  of  people  within  the  United  States. 

Then,  a  vast  amount  of  matter  has  come  in  here  concerning  the 
rules  under  which  the  State  of  Montana  undertakes  to  dispose  of 
the  waters  of  its  streams  and  more  as  to  the  laws  under  which  the 
Dominion  of  Canada  grants  rights  to  take  water  from  streams  within 
its  territory,  and  about  the  extent  of  the  works  that  are  being  carried 
on  by  the  Reclamation  Service  in  the  State  of  Montana  and  the 
area  which  it  is  expected  to  cover  and  the  demands  upon  the  streams 
necessary  to  meet  the  requirements  there.  I  think  it  quite  enlighten- 
ing that  all  this  should  be  here,  but  I  am  endeavoring,  if  I  can,  to 
use  the  pruning  knife  to  get  rid  of  the  things  that  to  my  mind  are 
the  nonessentials  for  the  purpose  of  the  very  matter  that  is  before 
us  and  to  direct  your  attention  to  the  question  of  the  proper  con- 
struction of  this  treaty  so  that  this  commission  may  formulate  the 
proper  rules  and  directions  to  the  officers  of  the  irrigation  services 
of  both  countries,  so  that  they  may  go  on  and  make  the  division. 

Xow,  it  is  the  law,  as  a  matter  of  course,  that  the  intention  of  the 
parties  to  the  treaty  is  to  be  the  guiding  star  of  the  commission  in 
interpreting  that  treaty.  You  are  to  labor  to  find  out  what  the 
parties  who  negotiated  this  convention  intended,  what  w^as  in  their 
minds.  Of  course,  the  language  which  they  used  is  of  the  very  first 
consequence  in  determining  the  idea  they  intended  to  express,  and 
to  arrive  at  a  just  conclusion  as  to  how  they  intended  the  division  to 
be  made,  and  what  part  of  the  water  the  different  countries  should 
have.  But  it  is  often  the  case  that  by  too  careful  attention  to  the 
language  used  in  a  treaty  or  a  contract,  we  utterly  ignore  and  forget 
the  real  idea  that  was  in  the  minds  of  those  who  framed  it.  I  fear 
that  we  may  do  so  here. 

I  brought  with  me  a  Nvork  on  Treaties,  Their  Making  and  Enforce- 
ment, by  Crandall,  a  work  which  was  issued  only  last  year.  I  read 
from  section  104 : 

164.  Inte^ition  of  the  pdriics. — The  intention,  sufficiently  known,  furnishes  the 
true  m.itter  of  the  convention.  The  sole  purpose  of  a  resort  to  construction  is 
to  determine  aufl  give  effect  to  the  intention  of  the  parties  otherwise  obscure. 

^Ir.  ^IiGNAULT.  The  v\'hole  question,  it  seems  to  me,  is  this:  The 
first  guide  as  to  the  intention  of  the  parties  is  the  language;  if  that 
language  is  clear,  then  the  only  thing  to  do  is  to  give  application  to 
it ;  if  the  language  is  doubtful,  then  the  intention  of  the  parties  may 
be  determined  from  the  circumstances  under  which  they  were  at  the 
time  they  made  the  contract,  or,  if  3'OU  wish,  at  the  time  they  made 
the  treaty.  So  the  first  point  is  as  to  what  is  the  meaning  of  the  lan- 
guage in  its  ordinary  application  and  signification  of  the  terms  used, 
and  if  the  language  is  clear,  then  there  is  no  question. 

Senator  Walsh.  I  believe  that  the  commissioner  has  stated  the  rule 
quite  accurately,  but  the  trouble  about  it  is  that  often  the  language 


76 


ST.  MAKY  AND  MILK  EIVEES. 


of  a  contract  will  appear  to  be  perfectly  plain,  but  when  the  circum- 
stances under  which  it  was  made,  the  prior  negotiations  of  the  parties, 
and  other  similar  matters  quite  proper  for  the  construing  tribunal  to 
take  into  consideration,  are  had  in  mind,  it  becomes  quite  obscure- 
So  that  it  always  becomes  necessary  in  the  matter  of  the  construction 
of  a  contract  or  treaty  to  determine  the  circumstances,  for  the  pur- 
pose of  deciding  whether  indeed  the  language  is  clear  or  obscure. 

I  shall  invite  your  attention  presently  to  a  contract  Avhich  w^as  con- 
strued in  one  of  the  English  courts — I  think  it  is  in  one  of  the  com- 
mon-law decisions^ — in  which  the  word  "  privilege  "  was  used.  Now, 
for  the  meaning  of  the  w  ord  "  privilege,"  you  simply  go  to  the  dic- 
tionary and  find  out  what  it  is.  But  in  this  particular  case  the  court 
admitted  evidence  concerning  the  previous  negotiations  to  show  that 
the  common  meaning  was  not  the  signification  in  which  the  word  was 
used  in  that  contract. 

Mr.  MiGNAULT.  You  have  used  the  words  "  prior  negotiations,"  but 
it  seems  to  me  that  in  order  to  determine  w^hat  is  the  meaning  of  the 
plain  language  in  article  6,  it  is  quite  possible  to  do  that  without  re- 
ferring in  any  way  to  any  prior  negotiations,  though  I  believe  if  it 
should  be  found  necessary  to  go  to  the  prior  negotiations,  it  would  be 
proper  to  consult  and  study  the  custom  and  law  of  the  country. 

Senator  Walsji.  Yes ;  but  the  troublesome  thing  is  to  find  out  Avhat 
is  meant  by  the  words  The  St.  Mary  and  Milk  Rivers  and  their 
tributaries  in  the  State  of  Montana  and  the  Provinces  of  Alberta 
and  S  a  ska  tchew  an ) . " 

I  wish  to  read  further  from  Crfindall— the  volume  from  which  I 
I'ead  a  UKunent  ago.   I  read  now  from  section  165 : 

IG.l.  General  purpose  of  the  treatjj. — The  intention  of  the  parties  as  there 
expressed  is,  however,  to  be  determined  by  a  consideration  of  the  whole  instru- 
ment, not  by  viewing  the  stipulations  sei)arately.  From  this  it  foUows  that  a 
literal  and  narrow  meaning  of  a  clause  may  not  be  made  to  defeat  the  manifest 
purpose  of  the  parties  as  gathered  from  the  entire  instrument. 

I  read  further  from  the  same  Avork,  on  page  372,  where  some  clas- 
sical instances  are  given : 

Grotius  quotes  several  instances  of  evidently  false  interpretations  put  upon 
treaties:  The  Plateaus,  having  promised  the  Thebans  to  restore  their  prisoners, 
restored  them  after  they  had  put  them  to  death.  Pericles,  having  promised  to 
spare  the  lives  of  such  of  the  enemy  as  laid  down  their  arms  (literally  laid 
down  their  iron  or  steel),  ordered  all  those  to  be  killed  who  had  iron  clasps  to 
their  cloaks. 

A  Roman  general,  having  agreed  with  Antiochus  to  restore  him  half  of  his 
fleet,  caused  each  of  the  ships  to  be  sawed  in  two.  All  such  interpretations  are 
as  fraudulent  as  that  of  Rhadamistus,  who,  according  to  Tacitus's  account, 
having  sworn  to  IMithridates  that  he  would  not  employ  either  poison  or  the  steel 
against  him,  caused  him  to  be  smothered  under  a  heap  of  clothes. 

Mahomet,  Emperor  of  the  Turks,  at  the  taking  of  Negropont,  having  prom- 
ised a  man  to  spare  his  head,  ^caused  him  to  be  cut  in  two  through  the  middle 
of  the  body.  Tamerlane,  after  having  engaged  the  city  of  Sebastia  to  capitulate 
under  "his  promise  of  shedding  no  blood,  caused  all  the  soldiers  of  the  garrison 
to  be  buried  alive— gross  subterfuges  which,  as  Cicero  remarks,  only  serve  to 
aggravate  the  guilt  of  the  perfidious  wretch  who  has  recourse  to  them. 

Mr.  Powell.  Of  course,  these  classical  instances  appear  to  us  very 
absurd  and  terrible,  but  they  did  the  very  same  thing  to  the  witches 
in  the  Eastern  States.  They  put  them  to  death  without  the  shedding 
of  blood  by  burning  them  to  death. 
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Senator  Walspi.  Yes ;  so  we  can  not  really  arrive  at  a  just  conclusion 
in  interpreting  a  document,  particularly  with  reference  to  the  treaty, 
by  a  too  close  attention  to  the  particular  language  used,  omitting 
altogether  considerations  that  often  become  no  less  important.  Now, 
in  determining  the  true  intention  of  the  parties  under  this  instrument, 
Mr.  Commissioner  Mignault  has  stated  the  correct  rule.  We  must 
first  attend  to  the  language  that  was  used ;  and.  attending  to  the  lan- 
guage used,  we  find  that  it  is  the  St.  Mary  and  Milk  Rivers  and  their 
tributaries  in  the  State  of  Montana  and  the  Provinces  of  Alberta  and 
Saskatchewan  that  are  to  be  treated  as  one  stream  for  the  purposes  of 
irrigation  and  i)ower,  and  the  waters  thereof  to  be  apportioned  equally 
between  the  two  countries.  It  has  been  advanced  here  that  the  word 
"tributaries"  in  this  treaty  is  modified  by  the  succeeding  clause, 
namely.  "  in  the  State  of  Montana  and  the  Provinces  of  Alberta  and 
Saskatchewan,*'  and  that  the  treaty  provides  for,  the  distribution  of 
the  waters,  not  of  nil  the  tributaries  of  these  two  rivers  but  only  of 
those  tributaries  that  are  referred  to  in  the  qualifying  clause — that  is 
lo  say,  those  tributaries  that  are  in  the  State  of  jNIontana  or  in  one  or 
other  of  the  two  Provinces  that  are  named  in  the  qualifying  clause. 

Xow,  that  is  a  most  important  consideration,  and  to  my  mind  that 
is  the  correct  signification  that  is  to  be  given  to  it.  It  refers  only 
to  those  tributaries,  to  my  mind,  that  are  both  in  the  State  of  Mon- 
tana and  in  one  of  the  Provinces  mentioned;  and  that  view  as  I  shall 
argue  later  is  confirmed  by  the  whole  course  of  the  negotiations  which 
obtained  between  the  parties.  It  was,  however,  suggested  from  the 
bench  by  one  of  the  Canadian  commissioners,  if  my  recollection  serves 
me  accurately,  that  if  that  is  correct  then  we  must  find  a  tributary 
that  is  not  only  in  Montana  but  also  in  the  two  Provinces  of  Alberta 
and  Saskatchewan,  because  of  the  conjunctive  between  Alberta  and 
Saskatchewan.  I  think  perhaps  a  little  attention  to  the  history  of 
the  treaty  will  disclose  that  tjiat  consideration  offers  no  obstacle  to 
the  vieAV  which  I  take.  You  will  recall,  no  doubt — as  I  shall  show 
in  detail  later — that  after  many  attempts  to  bring  this  treaty  into 
such  form  as  would  make  it  acceptable  to  both  parties,  a  draft  Avas 
eventually  made  by  Mr.  Gibbons,  a  Canadian  official,  who  trans- 
mitted it  apparently  to  Mr.  Chandler  Anderson,  representing  the 
(iovej-nment  of  the  United  States.  In  that  draft  we  find  language 
which  eventually  went  into  the  treaty,  with  just  a  few  modifications 
that  were  made  upon  telegraphic  suggestions  from  the  Dominion 
authorities.  This  was  one  of  them — you  will  find  reference  to  it 
at  page  97  of  the  transcript,  the  draft  of  Mr.  Gibbons  being  at  page 
9G.    I  read  from  Mr.  Gibbons's  draft : 

Articfe  YI.  It  ifi  a.2;reed  that  for  the  use  for  irrigation  the  St.  Mary  and 
MUk  Rivers  (in  the  State  of  Montana  and  the  Province  of  Alherta)  and  their 
tributaries,  are  to  he  treated  as  one  stream,  and  the  total  amount  that  can  be 
diverted  from  the  two  for  such  purjwse  is  to  be  distributed  so  that  each  country 
sliall  liave  the  rijjht  to  one-half  of  the  whole,  but  in  the  distribution  mofe  may 
be  taken  from  one  stream  and  less  from  the  ofher  by  each  country,  so  as  to 
afford  a  uKu-e  beneficial  use  to  each. 

Xow,  gentlemen,  you  will  bear  in  mind  that  Saskatchewan  was  not 
included  in  that  draft  at  all.  That  draft  was  practicall}^  accepted 
by  the  Government  of  the  United  States.  Xow,  it  has  been  sug- 
gested that  these  prior  drafts  are  not  proper  to  be  referred  to  at  all. 
I  shall  address  myself  next  to  that  contention.    But  if  you  will  bear 
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with  me  for  the  present,  and  indulge  me  so  far  for  the  present  in- 
stance, I  invite  3^our  attention  to  the  fact  that  the  draft  as  prepared 
by  Mr.  Gibbons  touched  only  those  streams  and  tributaries  that  were 
in  both  Montana  and  the  Province  of  Alberta. 

Mr.  Powell.  It  seems  to  me,  Mr.  Walsh,  that  there  is  a  territorial 
qualification  as  respects  the  tributaries,  but  not  as  respects  the  rivers. 

Senator  Walsh.  That  is  true. 

Mr.  Powell.  That  might  work  in  your  favor,  because  afterwards 
there  is  a  qualification  put  in  which  makes  a  territorial  limitation 
as  well. 

Senator  Walsh.  I  appreciate  your  suggestion,  sir.  If  you  turn  to 
page  97  of  the  transcript  you  will  find  that  Mr.  Gibbons  wired 
to  Mr.  Anderson,  as  I  take  it,  as  follows : 

Ottawa,  Ontario,  January  9,  1909. 

Cr  \>:i!LKR  p.  Andeeson. 

Mills  Building,  Neiv  York  City: 

Home  .'Uitliorities  suggest  the  following  changes,  all  of  which  I  think  yoii 
can  concur  in,  to  bring  treaty  within  Constitution. 

Then  he  goes  on  and  suggests  changes  in  articles  1,  2,  and  3,  and 
then,  coming  to  8,  he  says : 

Say  "Provinces  of  Alberta  and  Saskatchewan";  change  name  of  the  com- 
mission, leaving  out  the  words  "  of  the  United  States  and  Canada  "  ;  instead 
of  "  otlier  rivers  "  say  "  the  St.  Mary  River." 

So  you  see  the  Avords  *'  and  Saskatchewan  "  were  simply  added  to 
it  upon  this  suggestion,  which  came  from  the  Canadian  authorities. 
I  can  not  for  a  moment  believe  that  the  construction  that  is  to  be 
given  to  the  treaty  is  to  any  extent  to  be  modified  by  the  addition 
of  those  words.  I  think  undoubtedly  the  same  construction  must 
be  given  to  the  treaty  as  would  be  given  to  it  if  the  original  draft 
made  by  Mr.  Anderson  had  become  the  treaty.  That  is  to  say,  we 
are  now  trying  to  get  at  what  the  authorities  were  thinking  about, 
what  they  had  in  their  minds,  and  I  think  that  qualifying  clause 
must  be  deemed  to  read  "  those  rivers  and  their  tributaries  in  the 
State  of  Montana  and  the  Province  of  Alberta  and  in  the  State 
of  Montana  and  the  Province  of  Saskatchewan,"  inasmuch  as.  as 
I  understand  the  matter,  there  is  no  tributary — nor  river,  for  that 
matter — w^hich  at  one  and  the  same  time  is  in  the  State  of  Mon- 
tana and  in  both  of  these  Provinces.  So  that  if  that  construction 
should  be  given  to  it,  it  would  have  no  application  whatever,  and 
that  is  consequently  to  be  rejected. 

Mr.  MiGNAULT.  Senator  Walsh,  you  will  see  that  Mr.  Anderson's 
draft,  at  page  97  of  the  transcript,  is  very  general  and  refers  to  the 
St.  Mary  and  Milk  Rivers  and  their  tributaries.  Mr.  Anderson 
drafted  it  in  this  way : 

That  eacli  ("(»iinti'y  shall  have  the  exclusive  I'ight  to  one-half  of  the  natural 
flow  of  the  St.  ^lary  and  INIilk  Rivers  and  their  tributaries,  the  amount  thereof 
to  be  determined  at  the  pointe  of  storage  and  diversion  and  at  the  boundary 
by  measui'ements  made  jointly  by  the  properly  constituted  reclamation  and 
irrigation  ofhcers  (^n  either  side  of  the  boundary. 

You  will  see  that  he  puts  it  in  very  general  terms,  without  any 
qualification  geographically  whatever,  so  that  apparently  Mr.  An- 
derson agreed  that  the  two  rivers  and  their  tributaries  should  be 
equally  divided  between  the  two  countries.    You  refer  to  Mr.  Gib- 
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bons'  draft,  in  Avliicli  he  says,  "  In  the  State  of  Montana  and  the 
Provmce  of  Alberta."  Mr.  Anderson,  who  was  the  negotiator  for  the 
United  States,  states  that  each  conntry  shall  have  the  exclnsive 
right  to  one-half  of  the  natural  flow  of  the  St.  Mary  and  Milk  Rivers 
"  and  their  tributaries,"  without  any  qualification  whatever. 

Senator  Walsh.  Exactly ;  I  was  going  to  show  you  that  throughout, 
as  I  shall  develop,  the  course  of  negotiations  the  word  "  tributaries  " 
has  been  continuously  used  by  the  representatives  of  the  United 
States  from  the  very  start  as  including  onl}^  those  tributaries  which 
cross  the  boundary  line.  I  wish  to  recur  presently  to  the  original 
draft  proposed  by  Secretary  Root,  and  I  think  it  is  easily  to  be 
appi*eciated  from  his  draft  that  he  used  the  word  "  tributaries " 
without  any  qualifying  phrase  and  referred  only  to  the  tributaries 
which  crossed  the  boundary  line,  and  Mr.  Anderson  did  exactly  the 
same  thing. 

Now,  the  qualifying  clause,  "  In  the  State  of  Montana  and  the 
Provinces  of  Alberta  and  Saskatchewan,"  was,  in  the  final  draft,  it 
is  quite  obvious,  moved  forward  so  as  to  occupy  a  place  after  the 
word  "  tributaries "  instead  of  before  it,  which,  I  have  no  doubt, 
was  done  more  clearh^  to  express  the  idea  of  the  parties,  whatever 
that  idea  was,  either  one  way  or  the  other. 

Xow,  may  it  please  the  commission.  I  want  to  submit  this  con- 
sideration, which,  as  it  seems  to  me,  is  susceptible  of  practicalh^  no 
answer  at  all,  viz.  that  if  this  is  not  the  signification  to  be  given  to 
the  qualifying  phrase  "  in  the  Slate  of  Montana  and  the  Provinces 
of  Alberta  and  Saskatchewan,"  it  has  no  meaning  whatever.  The 
whole  purpose  would  be  accomplished  by  just  saying  "  the  high  con- 
tracting parties  agree  that  the  St.  Mary  and  Milk  Rivers  and  their 
tributaries  are  to  be  treated  as  one  stream  for  the  purpose  of  irriga- 
tion and  power." 

You  can  assign  no  significance  whatever  to  that  language  if  the 
contention  urged  by  my  esteemed  friend,  the  counsel  for  the  Cana- 
dian (rovernment.  is  sound.  At  least,  I  have  not  found  any  other 
explanation  given  for  that  language.  It  is  utterly  useless  where  it  is. 
It  certainly  was  not  necessary  to  identify  the  Milk  River  or  the  St. 
Mary  River,  because  it  cculd  hardly  be  contended  that  the  treaty  re- 
ferred possibly  to  some  rivers  up  in  the  State  of  Minnesota  or  in  the 
v^tate  of  Maine.  This  language  must  be  given  a  meaning,  and  unless 
it  is  intended  to  refer  to  those  rivers  and  tributaries  of  those  rivers 
which  at  one  and  the  same  time  are  in  the  State  of  Montana  and  in 
one  of  those  Provinces,  I  find  it  difficult  to  assign  any  meaning  what- 
ever to  that  language. 

But.  may  it  please  the  commission,  there  is  another  feature  that 
leads  with  equal  force,  to  my  mind,  to  the  same  conclusion,  and  I 
attach  more  importance  to  it  than  I  do  even  to  this  contention  which 
I  have  just  now  made,  upon  the  very  language  of  the  treaty  itself, 
and  that  is  that  the  whole  course  of  the  negotiations  discloses  that 
never  at"  any  time  or  any  place  was  it  suggested  that  these  tribu- 
taries that  were  not  international  in  character,  those  \\hich  ]iad  their 
sources  as  well  as  their  mouths  in  the  State  of  Montana  on  the  one 
hand  or  in  the  Dominion  of  Canada  on  the  other,  were  to  be  con- 
sidered in  the  problem  at  all.  It  was  entirely  outside  of  the  whole 
course  of  the  negotiations  between  the  parties  entering  into  the 
treaty. 
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•  Mr.  Powell.  Before  you  pass  on,  Senator  Walsh,  there  is  a  river  ^ 
south  of  the  boundary  line,  which  takes  its  rise  in  Glacier  Park,  joins 
the  St.  Mary  River  a  mile  or  two — possibly  more — south  of  the  in-  | 
ternational  boundary  line.   Now  that  river  is  not  at  any  one  time  in  j| 
the  State  of  Montana  and  in  the  Province  of  Alberta  or  the  Prov-ll 
ince  of  Saskatchewan.    Now,  what  effect  would  your  construction  -  ' 
have  upon  that  tributary?    Would  it  be  ruled  out  of  consideration 
entirely?   It  is  quite  a  large  river,  and  the  United  States  are  to-day 
erecting  for  the  purposes  of  irrigation  a  large  dam  to  turn  the  stream. 
Now^,  your  interpretation  of  this  treaty  would  strike  tliat  out  alto-  , 
gether  ? 

Senator  Walsh.  Not  at  all,  because  under  my  interpretation  the  vol- 
ume of  the  stream  at  the  international  crossing  is  the  thing  to  be  ap- 
portioned. I  think  we  should  bear  in  mind  that  it  is  the  natural' 
t1  ow  at  the  international  crossing,  and  the  Government  of  the 
United  States  would  not  be  permitted  under  this  treaty  to  divert  the 
tributar}^  and  thus  reduce  the  natural  flow  at  the  crossing.  And  in 
exactly  the  same  Avay,  any  tributary  of  the  Milk  River  in  Canada  will 
go  to  swell  the  volume  of  that  river  where  it  crosses  the  international 
boundary  line.  Therefore  that  will  be  taken  into  consideration  in  the 
measurement  of  the  volume  of  water  that  passes  the  boundary  line. 

Mr.  Powell.  That  seems  to  me  to  be  quite  a  reasonable  construc- 
tion. Your  suggestion,  then,  is  that  the  word  "  tributary  "  is  only 
introduced  to  save  abstraction  of  the  water  that  is  in  that  tributary. 

Senator  Walsh.  No,  your  honor ;  that  is  not  my  construction  of  it 
at  all.  My  construction  of  it  is  that  the  thing  that  is  being  dealt  with 
is  the  natural  amount  of  water  that  crosses  the  boundary  in  the  main 
streams  and  the  water  of  the  tributaries  which  likewise  crosses  the 
boundary.  That  is  the  total  volume  of  water  which  crosses  the 
boundary.  Of  course,  there  is  included  the  water  which  is  added  t 
to  the  main  rivers  by  the  tributaries  above  the  point  of  crossing.  1 

Mr.  Mtgnault.  When  you  say  that  the  United  States  can  take  the  \  f 
Avater  of  that  tributary  which  flows  entirely  in  the  State  of  Montana, 
its  mouth  being  a  few  miles  south  of  the  international  boundary,  do 
you  concede,  then,  that  that  tributary  should  be  considered  for  the 
purpose  of  an  equal  apportionment  between  the  two  countries?  I 
can  follow  your  argument  when  you  say  that  unless  a  tributary  is  in 
both  countries,  both  in  the  United  States  and  in  Canada,  it  should  not 
be  considered;  but  when  you  say  that  the  United  States  has  not  the 
right  to  divert  the  waters  of  a  tributary  which  goes  into  one  of  those 
rivers  before  the  river  crosses  the  international  boundary,  it  does  not 
seem  to  me  that  you  have  so  much  logic  on  your  side  as  when  you  say 
the  tributary  is  entirely  out  of  consideration  unless  its  waters  flow 
in  both  countries. 

Senator  Walsh.  To  my  mind  it  is  not  necessary  to  take  those  tribu- 
taries into  consideration  at  all.  All  3^ou  have  to  take  into  considera- 
tion is  the  water  that  crosses  the  international  boundary.  For  illus- 
tration, we  will  assume  that  measurements  will  show  that  during 
the  month  of  July  the  natural  flow  of  the  St.  Mary  River  at  the  cross- 
ing, including  whatever,  may  come  from  the  boundary  stream  or 
from  any  other  stream  or  rivulet  that  may  enter  into  that  river  before 
it  crosses  the  boundary,  is  1,000  inches.  Now,  the  Government  of  the  < 
United  States  is  obliged  to  deliver  to  Canada  the  500  second-feet —  mm 
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I  said  a  minute  ago  1,000  inches;  I  meant  1,000  second- feet ;  I  used 
The  word  inches  because  Ave  are  more  accustomed  to  speak  of  it  that 
Avav  in  JMontana.  As  I  Avas  saying,  the  GoA'ernment  of  the  United 
States  is  obliged  to  deliA^r  to  Canada  the  500  second-feet  of  water 
to  AA'hich  Canada  is  entitled  by  preference,  and  it  makes  absolutely 
no  difference  to  Canada  Avhether  it  comes  out  of  the  boundary  creek 
or  out  of  the  stored  water  in  the  reserA^oir  at  SAvift  Current. 
]Mr.  PoAAELL.  I  understand  you  are  saying  this  in  order  to  assist 
in  putting  an  interpretation  on  the  words  "tributary"  and 
-i-iA-er"? 

Senator  Walsh.  Yes ;  and  I  say  it  is  the  tributaries  that  are  actually 
in  the  State  of  Montana  and  in  one  of  the  Provinces.  You  need  not 
ji  ly  any  attention  at  all  to  the  tributaries  that  are  aboA^e  the  crossing, 
i  iecause  that  flow  is  included  in  the  natural  flow  that  comes  across 

e  international  boundary  line.    I  do  not  feel  that  the  United  States 

)uld  be  to  any  degree  reprehensible  or  subject  to  correction  by  this 

■nmission  if  it  took  out  of  the  ])oundary  creek  cA  ery  drop  of  AA^ater 

're  is  in  it,  proA'ided  it  deliAered  at  the  crossing  the  amount  of 
\.  :iter  AA'hich  is  prescribed  by  this  treaty,  namely,  500  second-feet. 

]\lr.  MiGNAULT.  That  is,  you  say  that  no  tribtitary  is  to  be  consid- 
iMi'd  under  Article  VI  unless  it  is  in  both  countries;  therefore,  it  is 
logical  to  say  that  the  United  States  can  treat  the  entire  Avater  of 
the  boundary  creek  which  does  not  cross  the  boundary  and  preA^ent 
nny  drop  of  that  water  reaching  the  international  boundary.  That  is 
tlie  logical  position. 

Senator  Walsh.  Xo,  sir;  I  do  not  think  that  is  the  logic  of  the 
l)osition  that  I  take,  at  all.  The  GoA^ernment  must  alloAv  that  amount 
to  go  through:  if  it  diAerts  any  one  of  the  tributaries  that  otherAAdse 
A^  .  )idd  go  to  SAvell  the  A'olume  of  the  stream  so  that  Canada  may  haA^e 
the  amount  to  Avhich  she  is  entitled,  that  deficiency  must  be  supplied 
f  l  om  some  other  source.  And  so  Canada,  if  she  AA^shes,  may  impound 
any  of  the  flood  Avaters  of  the  Milk  RiA'er  in  Canada  and  take  out  those 
Avaters  and  use  them  in  Canada  but  must  supply  the  deficiency  by 
i  !ii])ounded  Avater  AA^hich  she  has.  All  she  is  required  to  do  is  to  deliAW 
second-feet,  if  there  is  that  much,  at  the  crossing  of  that  river. 

Mr.  MiGNAULT.  Then  you  say  that  each  country  is  bound  not  to 
interfere  with  the  natural  floAv  of  each  of  those  streams  so  as  to  pre- 
vent the  other  country  from  getting  this  quantity,  or  at  least  three- 
quarters  of  the  natural  floAv  of  the  stream. 

Senator  Walsh.  That  is  my  idea. 

Mr.  MiGXAULT.  I  follow  you  there. 

Mr.  PoAVELL.  What  puzzles  me  is  in  the  document  itself.  What  is 
the  use  of  introducing  the  word  "  tributaries  "  at  all  ?  If  A^our  con- 
struction is  right,  and  it  only  applies  to  the  waters  crossing  the 
boundary  line,  it  would  not  be  necessary  to  put  in  the  word  "  tribu- 
taries," according  to  your  contention.  Take  the  St.  Mary  Eiver. 
It  all  crosses  the  line  into  Canada. 

Senator  Walsh.  Yes,  sir. 

Mr.  PoAVELL.  Well,  then,  Avhat  is  the  necessity  of  using  the  word 
"  tributaries  "  at  all,  provided  the  St.  Mary  River  crosses  as  a  whole  ? 

Senator  Walsh.  The  ansAver,it  seems  to  me,  is  perfectly  plain,  and 
it  arises  out  of  the  controA'ersy  Avhich  existed  not  only  Avith  reference 
to  the  waters  of  the  main  stream  but  Avith  reference  to  those  waters 
3670—17  6 
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which  cross  the  line.  The  correspondence  here  shows  a  protest  on 
the  part  of  the  settlers  in  the  State  of  Montana,  because  of  the  di- 
version of  the  tributaries  arising  in  Alberta  and  crossing  the  bound- 
ary line  and  emptying  into  Milk  River  in  the  State  of  Montana,  and 
this  treat}^  was  to  compose  all  differences  which  had  arisen.  To  that 
end  the  provision  in  relation  to  the  tributaries  was  necessary. 

Mr.  Powell.  Then  you  rest  the  whole  thing  on  the  correspondence 
and  the  negotiations  ? 

Senator  Walsec.  Yes. 

Mr.  MiGNAULT.  Well,  Mr.  Walsh,  can  you  find  something  in  the 
language  of  the  treaty  showing  that  it  is  essential  that  they  shall 
cross  the  line?  I  understand  your  argument  is  that  the  tributary 
must  be  in  Canada  and  the  United  States,  and  therefore  necessarily 
must  cross  the  line.  But  to  follow  that  out,  I  can  not  see  where  you 
get  any  reference  to  the  boundary  line  outside  of  these  words  "  in  the 
State  of  Montana  and  the  Provinces  of  Alberta  and  Saskatchewan." 

Senator  Walsh.  That  is  all  there  is  in  the  treaty — and  I  am  now 
coming  to  my  jiext  point — and  even  if  there  vv^ere  no  qualifying 
phrase  here — even  if  there  were  no  limiting  phrase — the  whole  coui-se 
of  the  negotiations  discloses  that  these  were  all  the  waters  that  were 
included  in  the  treaty. 

Mr.  Powell.  That  is  your  second  proposition  ? 

Senator  Walsh.  Yes. 

Mr.  Powell.  I  am  sorry  to  interrupt  you,  Mr.  Walsh,  but  I  want 
to  raise  every  point  that  suggests  itself  to  my  mind. 

Senator  Walspi.  I  sincerely  hope  you  will  continue  to  do  so. 

Mr.  Powell.  Well,  certainly  I  will.  Supposing  the  contention  were 
made  that  the  word  "  tributaries  "  is  used  generally  to  avoid  mention- 
ing specifically  all  the  branches — the  Swift  Current  stream  and  all 
those  others — and  they  use  the  general  term  to  scoop  in  the  whole  of 
them;  take  the  whole  thing  together  as  a  river  system.  Supposing 
the  argument  was  put  forward,  you  would  meet  it  by  saying  that  the 
course  of  the  negotiations  would  show  that  that  was  never  intended. 

Senator  Walsh.  Yes;  of  course,  if  there  were  no  limiting  clause 
at  all,  I  would  sa}^  that  the  whole  course  of  the  negotiations  shows  it 
was  only  the  tributaries  crossing  the  line  that  were  referred  to. 
There  was  no  occasion  to  refer  to  the  others. 

Mr.  Tawney.  And  no  authority  to  include  the  others. 

Senator  Walsh.  Exactly;  and  because  some  doubt  was  expressed 
in  the  course  of  the  hearings  here,  about  the  right  of  the  commission 
to  go  into  an  examination  of  these  prior  negotiations  and  particularly 
to  enlighten  itself  from  the  previous  drafts  of  the  treaty  that  had 
been  made,  I  shall  digress  for  a  little  while  to  address  myself  to  that 
question. 

It  was  urged  from  the  bench,  as  I  think — though  possibly  by  coun- 
sel— that  if  the  language  which  was  used  theretofore  had  been  re- 
stricted, if  there  was  a  qualifying  phrase  which  limited  the  word 
"tributaries"  to  those  which  crossed  the  line,  and  the  language  wa 
changed,  that  that  would  indicate  a  change  of  intention.  Possibly 
if  we  did  not  follow  the  course  of  the  negotiations  that  might  be 
a  just  conclusion,  because,  generally  speaking,  if  parties  change  the 
language  of  any  contract  they  change  it  to  express  some  other  mean- 
ing.   If  a  statute  in  course  of  framing  is  changed,  we  may  assume  it 
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IS  changed  in  order  to  change  the  meaning.  However,  that  does  not 
follow.  It  may  be  that  the  change  was  made  not  for  the  purpose  of 
changing  the  meaning,  but  in  order  that  the  meaning  might  be  made 
more  clear,  or  it  might  be  changed  in  order  to  meet  a  condition  that 
iiad  not  been  considered  before.  So  in  connection  with  the  change 
V,  c  are  equally,  it  seems  to  me,  obliged  to  inform  ourselves  concerning 
the  course  of  the  negotiations  to  ascertain,  if  we  can,  if  an3'thing 
tnmspired  to  indicate  that  a  change  in  the  language  was  desired  on 
tlia  part  of  both  parties  to  express  a  change  of  purpose,  or  at  least 
if  they  eventually  agreed  that  the  language  used  did  not  carry  the 
meaniiig  they  intended  it  to  convey  or  did  not  express  the  real  agree- 
ment, and  that  they  emploj-ed  different  language  in  order  to  express 
something  different  from  what  they  had  theretofore  intended  to  say. 

I  think  we  will  probably  agree  that  a  treaty  is  a  contract.  The 
word  "  contract "  is  ordinarily  used  to  denote  an  agreement  entered 
into  between  two  private  parties.  A  treaty  is  a  contract  entered  into 
between  two  nations;  but  the  rules  which  govern  the  construction  of  a 
contract  are  equally  applicable  to  the  construction  of  a  treaty.  I 
desire  now  to  refer  to  the  Encvclopasdia  of  Law  and  Procedure,  a 
work  which  is  an  authority  in  Canada,  as  well  as  in  this  country,  I 
dare  say. 

Mr.  MiGNAULT.  Oh,  yes;  we  all  respect  it. 

Senator  Walsh.  Well,  on  page  969  of  38  Cyc.  with  regard  to  the 
construction  and  operation  of  treaties,  I  find  the  following: 

If  the  terms  of  the  treaty  are  clear  and  iiiiainhi.tjnoiis,  the  courts  must  recog- 
nize and  enforce  it  as  written,  notwithstanding  the  language  of  the  treaty  is 
inconsistent  with  the  correspondence  which  preceded  it ;  hut  if  the  treaty  is 
open  to  construction  they  should  endeavor  to  ascertain  and  give  effect  to  the 
intention  of  the  parties,  and  in  so  doing  will  adopt  the  same  generjil  rules 
which  are  applicahle  to  the  construction  of  statutes,  contracts,  and  written 
instrinnents  generally,  and  particularly  those  applicahle  in  the  construction  of 
contracts  between  individuals. 

Xow,  what  is  the  rule  concerning  the  admissibility  of  prior  nego- 
tiations and  prior  drafts  of  a  contract  between  the  parties  before  a 
court  called  upon  to  determine  what  is  the  meaning  of  the  parties 
in  the  contract  to  which  they  eventually  attached  their  signatures? 
That  matter  was  before  the  Supreme  Court  of  the  United  States  in 
the  case  of  United  States  v.  The  Bethlehem  Steel  Co.  (205  U.  S. 
Sup.  Ct.  Repts.,  p.  105).  The  opinion  is  by  Mr.  Justice  Peckham.  I 
will  read  it : 

It  is  objected  on  the  part  of  the  company  that  as  the  contract  in  question 
is,  as  asserted,  plain  and  unambiguous  in  its  terms,  no  reference  can  be  made 
to  other  evidence  or  documents  which  do  not  form  part  of  the  contract.  The 
general  rule  that  prior  negotiations  are  merged  in  the  terms  of  a  written  con- 
tract between  the  parties  is  referred  to,  and  it  is  insisted  that  under  that 
rule  the  various  letters  passing  between  the  parties  prior  to  the  execution  of 
the  contract  are  not  admissibl  e 

The  rule  that  prior  negotiations  are  merged  in  the  contract  is  general  in 
its  nature  and,  we  think,  does  not  preclude  reference  to  letters  between  the 
parties  prior  to  the  execution  of  the  contract  in  this  case.  The  language  em- 
ployed in  this  contract  for  a  deduction,  in  the  discretion  of  the  Chief  of  Ord- 
nance, of  $35  per  day  from  the  price  to  be  paid  for  each  day  of  delay  in  the 
delivery  of  each  gun  carriage,  respectively,  taken  in  connection  with  the  sub- 
ject matter  of  the  contract  leaves  room  for  the  construction  of  th;it  language 
in  order  to  determine  which  was  intended,  a  penalty  or  liquidated  damages. 
While  it  is  claimed  that  there  is  really  no  doubt  as  to  the  proper  construction 
of  the  contract,  even  if  the  contract  alone  is  to  be  considered,  yet  we  think  that 
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much  light  is  given  as  to  the  true  meaning  of  language  that  is  not  wliolly  fi'eH 
from  doubt  by  a  consideration  of  the  correspondence  between  the  parties  befor J| 
the  final  execution  of  the  contract  itself.  Under  such  circumstances  we  thini||| 
it  never  has  been  held  that  recourse  could  not  be  had  to  the  facts  surroundinJB 
the  case  and  to  the  prior  negotiations  for  the  purpose  of  determining  the  coiMB 
rect  construction  of  the  language  of  the  contract. 

Then  the  author  makes  a  reference  to  the  case  of  Simpson  v.  The'F 
United  States  (199  U.  S.,  pp.  397-399).  \ 

In  Brawley  ^^  The  United  States  (96  U.  S.,  pp.  168-173),  the  ' 
court  says : 

Previous  and  contemporaneous  transactions  may  ])e  all  very  properly  taken  i 
into  consideration  to  ascertain  the  subject  matter  of  a  contract  and  the  sense 
in  which  the  parties  may  have  used  particular  terms. 

These  last  two  excerpts  are  referred  to  in  the  opinion  of  the  court 
in  the  case  of  United  States  v.  Bethlehem  Steel  Co.  In  rendering 
judgment  in  that  case,  Mr.  Justice  Peckham  continued: 

It  is  not  for  the  purpose  of  making  a  contract  for  the  parties,  but  to  under- 
stand what  contract  was  actually  made,  that  in  cases  of  doubt  as  to  the. mean- 
ing of  language  actually  used  prior  negotiations  may  sometimes  be  referred  to. 

So,  I  think,  if  your  honors  please,  if  this  w-ere  a  controversy  be- 
tween private  parties,  there  could  be  no  doubt,  that  for  the  purpose 
of  resolving  the  doubt  in  question  before  us — and  no  one  I  take  it 
would  have  the  hardihood  to  assert  that  there  is  no  doubt  about  it — 
we  might  refer  to  all  negotiations  between  the  individuals  for 
determining  w  hat  they  meant  by  the  language  that  they  used. 

But  w^e  need  not  depend  upon  the  general  statement  made  in  the 
American  Encyclopaedia  of  Law^  and  Procedure;  that  is,  38  Cyc,  the 
authority  to  w^hich  I  referred  a  while  ago,  for  the  rule  there  an- 
nounced Avas,  as  I  think,  expressly  adjudicated  in  the. case  to  which 
I  called  your  attention  a  while  ago,  namely,  the  case  of  Birch  and 
another  v.  Depeyster,  reported  in  1  Starkie,  210.  The  opinion  in 
that  case  is  brief.    I  shall  read  it : 

This  was  an  action  of  assumpsit  l)rought  by  tlie  owners  of  an  India  ship, 
against  the  captain  for  the  amount  of  freight  carried  by  him.  By  the  contract 
between  the  parties,  the  defendant  was  to  receive  a  stipulated  sum  in  lieu  of  ' 
privilege  and  primage.  The  freight  claimed  had  been  earned  in  respect  of 
goods  carried  in  the  cabin,  and  the  principal  question  was,  whether  the  terms  , 
of  the  contract  excluded  all  right  on  the  part  of  the  captain  to  use  the  cabin 
for  the  carriage  of  goods  on  his  own  account. 

On  the  i)art  of  the  defendant,  it  was  proposed  to  give  in  evidence  a  con- 
versation between  the  parties  before  the  agreement  was  entered  into,  in  the 
course  of  ^^•hich  it  had  been  expressly  stated  by  the  plaintiffs  that  the  de- 
fendant was  to  have  the  use  of  the  cabin  entirely  to  himself. 

For  tlie  plaintiff  it  was  contended  that  no  evidence  was  admissible  by  way 
of  explanation,  except  as  to  the  general  meaning  of  the  term  "  privilege  "  in 
mercantile  understanding. 

Gibl)s.  C.  J. :  The  distinction  which  you  take  is,  that  evidence  may  be  re- 
ceived to  show  wliat  tlie  mercantile  part  of  the  nation  mean  by  the  term 
"privilege";  just  as  you  would  look  into  a  dictionary  in  order  to  ascertaiv 
the  meamiig  of  a  word,  and  that  it  must  then  be  taken  to  have  been  used  !>,\ 
the  parties  in  its  mercantile  and  established  sense.  But  I  think  that  the  word  , 
privilege  is  of  so  indeterminate  a  signiiicance  that  I  must  receive  this  evidence,  i 
It  is  certaiidy  evidence,  and  in  the  way  in  which  it  is  offered  falls  within  the 
general  current  of  mercantile  understanding,  since  they  had  previous  to  the 
agreement  a  conversation  on  the  subject  of  privilege;  to  this  extent  it  is 
evidence  if  not  further,  and  if  the  term  has  been  used  in  different  trades  in 
different  ways,  the  conversation  is  evidence  to  show  in  which  sense  it  was 
used  in  tlie  present  occasion,  ■ 

The  conversation  Avas  then  admitted,  and  being  to  the  effect  stated  was  ■ 
held  to  be  decisive  of  the  case.  I 
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So  as  I  shall  show  you  that  whatever  may  be  the  significance  of 
the  word  "tributary,"  as  used  here  in  this  treaty,  it  was  used 
throughout  by  the  representatives  of  the  United  States  as  compris- 
ing onh^  those  tributaries  which  crossed  the  line,  and  that  that  is  the 
sense  in  which  it  was  used  by  both  parties  to  the  treaty.  As  I  see 
it,  the  principle  is  equally  applicable  to  treaties  as  to  contracts 
l)etween  private  individuals.  I  will  now  read  again  from  the  volume 
to  which  I  referred  a  while  ago,  namely,  Crandall  on  Treaties,  Their 
Making  and  Enforcement.  I  am  reading  now  from  section  166  of 
Crandall,  where  he  says  : 

Contemporaneous  declarations  and  prior  negotiations. — It  Us  the  general  s-nle 
interpretatiou  of  written  contracts  appiicable  to  treaties  that  prior  ue.uoti.i- 
lions  are  niergert  in  tlie  written  instrument,  and  can  not  be  resorted  to  for  the 
purpose  of  contratiicting  or  explaining  its  plain-  provisions.  The  reason  of  the 
rule  is  obvious.  The  object  of  the  written  instrument  is  to  record  the  tinal 
and  conmion  intention  of  tlie  parties,  which  may  have  undergone  a  change 
during  tlie  progress  of  the  negotiations.  Moreover,  in  the  case  of  treaties,  the 
contracting  parties  are  the  States,  not  the  individuals  through  whom  the 
negotiations  are  conducted,  whose  acts  are  binding  on  the  State  only  so  far  as 
they  are  duly  authorized.  However,  in  case  of  anibiguity  or  doubt  in  the 
application  of  the  terms  of  a  treaty,  reference  is  frequently  made  to  the 
contemporaneous  declarations  of  the  negotiators  who  framed  the  treaty  and 
to  prior  negotiations,  not  to  make  a  treaty  where  the  parties  have  failed  to 
do  so,  nor  to  change  the  terms  of  the  treaty  actually  made,  but  to  determine 
the  genei-al  object  of  the  negotiations,  the  broad  sense  in  which  the  terms 
otherwise  uncertain  of  application  were  used  at  the  time,  or  the  conditions 
as  they  existed  at  the  time  of  the  conclusion  of  the  treaty. 

Records  of  international  tribunals  of  arbitration  contain  many  instances  of 
contemporaneous  declarations  and  prior  correspondence  for  this  purpose;  thus, 
under  the  North  Atlantic  coast  fisheries  arbitration  of  1910,  between  the 
United  States  and  Great  Britain,  the  tribunal  in  determining  whether  the 
inhabitants  of  the  United  States,  while  exercising  the  privileges  referred  to  in 
Article  I  of  the  convention  of  1818,  had  a  right  to  employ  as  members  of  the 
fishing  crews  of  their  vessels  persons  not  inhabitants  of  the  United  States, 
took  into  consideration  the  correspondence  between  Mr.  Adams  and  Lord 
Bathurst  of  1815. 

I  believe,  therefore,  that  no  valid  objection  can  be  urged  to  this 
tribunal  taking  up  and  considering  for  all  purposes  of  enlighten- 
ment which  they  may  afford,  the  negotiations  betAveen  these  high 
contracting  parties. 

]Mr.  PowpXL.  Do  you  concede  that  we  are  bound  entirely  by  the 
principles  of  evidence  in  this  matter,  or  do  you  think  there  should 
be  more  laxity  in  the  interpretation  of  a  treaty  than  in  a  case  in 
litigation  before  the  court?  I  make  this  suggestion  because  anyone 
who  reflects  for  a  moment  will  realize  that  though  the  rules  of  evi- 
dence in  their  most  refined  form  are  solely  for  the  purpose  of  ar- 
riving at  the  truth,  still  their  object  is  to  arrive  at  the  truth  con- 
sistently with  certain  provisions  as  to  putting  an  end  to  litigation 
and  doing  away  with  unnecessary  litigation  as  much  as  possible.  In- 
other  words,  the  object  of  rules  of  evidence  is  not  entirely  to  arrive  at 
the  truth  but  also  to  lessen  and  do  away  with  litigation.  And  it 
struck  me  that  perhaps  in  an  exceptional  tribunal  such  as  this  it  may 
be  that  we  are  not  absolutely  bound  by  rules  of  evidence. 

Senator  Walsh.  I  think  there  is  a  great  deal  in  what  the  commis- 
sioner lias  said.  I  think  no  one  could  successfully  contend  that  the 
rules  that  ought  to  govern  this  tribunal  could  be  any  less  liberal  than 
those  which  govern  a  court.  And  if  a  court,  in  arriving  at  a  just  con- 
clusion concerning  even  a  matter  of  fact,  or  a  proper  construction  of  a 
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contract,  which  is  before  the  court  for  consideration,  may  considej 
matters  of  this  character,  I  feel  there  can  be  no  doubt  that  this  trij 
bunal  would  be  quite  within  its  rights  if  it  observed  at  least  an  equallj 
liberal  rule.  ■ 

Mr.  Powell.  Of  course,  if  the  historian  governed  himself  by  evil 
dence  that  would  satisfy  a  law  court  the  history  of  the  world  would 
be  wiped  out ;  in  fact,  tue  histor}'^  of  the  world  could  never  have  been 
written.  And  then  we  must  remember  that  these  rules  of  evidence 
are  imposed  on  courts  largely  as  a  matter  of  convenience.  Take  the 
case  o±  hearsay  evidence.  It  is  undoubtedly  for  the  sake  of  conven- 
ience largely  that  hearsay  evidence  is  not  allowed.  Then  take  the 
question  of  evidence  on  collateral  issues.  That  also  is  largely  on  the 
ground  of  convenience. 

Senator  Walsh,  les;  oftentimes  hearsay  evidence  governs  all  of 
us  in  matters  of  the  greatest  moment. 

Mr.  Powell.  And  it  seems  to  me  that  in  international  matters  it 
may  well  be  that  the  interpretation  of  rules  of  evidence  and  of  con- 
struction should  be  still  more  liberal. 

;Senator  Walsh.  Yes;  and  i  feel  that  another  question  might  prop- 
erly address  itself  to  the  commission.  Of  course,  a  court  sits  as  an 
impartial  arbiter  betAveen  the  parties,  and  the  parties  are  expected  to 
come  before  the  court  and  to  make  their  case.  The  court  is  not  ex- 
pected to  go  outside  of  the  record  to  enlighten  itself  about  anything. 
1  lia^  e  no  doubt,  however,  that  this  commission  might  very  possibly 
resort  to  the  archives  of  either  countr}^  for  the  purpose  of  arriving  at. 
a  just  conclusion  on  any  question  submitted  to  it,  e\  en  though  such 
archives  were  not  introduced  formally  before  it.  That  reminds  me 
that  a  draft  of  this  treaty  is  found  here  in  the  record  purporting  to 
have  been  made  by  Mr.  Campbell,  who,  as  I  understand,  w^as  in  some 
way  or  other  connected  with  the  I^'orestry  Service  of  the  Dominion  of 
Canada,  perhaps  occupying  an  office  corresponding  to  our  chief  for- 
ester.^ It  does  not  aliamatively  appear  here  just  what  his  connection 
with  the  matter  was,  but  he  seemed  to  be  in  Washington  at  the  time. 
It  does  not  appear  here  by  what  authority  he  serit  in  the  draft.  Now, 
it  occurs  to  me  that  the  commission  might  very  properly  call  Mr. 
Campbell  here  in  order  to  enable  it  to  inquire  of  him  of  its  own  mo- 
tion as  to  what  place  he  occupied  in  the  Dominion  Government  and 
how  he  came  to  submit  a  draft  treaty,  and  on  the  suggestion  of  whom 
he  was  authorized  to  do  so.  In  other  words,  in  a  case  of  that  kind  it 
seems  to  me  that  the  commission  might  of  its  own  motion  prosecute 
the  inquiry  which  would  clear  up  any  obscure  matter  in  connection 
with  this  case. 

Mr.  Tawney.  I  was  going  to  ask  you.  Senator  Walsh,  as  to  whether 
you  considered  the  duty  of  the  commission  under  Article  VI  judicial 
or  administrative,  ancl  if  administrative,  whether  the  commission 
would  be  at  liberty  to  obtain  from  any  source  information  as  to  what 
the  real  intent  and  purpose  of  the  parties  to  this  treaty  were.  That 
is,  if  we  are  not  acting  judicially,  we  are  not  bound  by  the  same  rules 
governing  the  construction  of  contracts  that  restrict  the  courts  in 
their  determination  of  Avhat  the  parties  to  a  contract  meant. 

Senator  Walsh.  I  should  say  that  the  duty  was  administrative 
rather  than  judicial,  but,  of  course,  we  all  recognize  that  almost  ever}^ 
officer  called  upon  to  perform  important  duties  of  an  administrative 


1  Mr.  Campbell,  as  Director  of  Forestry,  had  charge  of  the  irrigation  work  of  Canada. 
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or  executive  character  is  often  called  upon  to  exercise  what  are  prac- 
tically quasi  judicial  powers. 

Mr.  Powell.  I  should  think  the  interpretation  of  a  statute  is 
judicial. 

Senator  Walsh.  Of  course  it  would  seem  so,  but  almost  every  offi- 
cer called  upon  to  execute  a  law  is  required  to  construe  the  law,  to 
ascertain  its  meaning  as  a  court  w^ould. 

Mr.  Tawney.  But  the  commission  is  required  to  direct  the  measure- 
ment and  the  apportionment  of  these  waters.  Now,  in  ascertaining 
how  that  duty  should  be  performed  I  take  it  that  the  commission  is 
not  necessarily  circumscribed  by  the  same  rules  of  construction  in 
order  to  ascertain  wdiat  the  parties  meant  that  a  court  would  be  re- 
stricted to  in  considering  a  controversy  between  two  litigants. 

Senator  Walsh.  Of  course  there  are  administrative  duties  imposed 
by  the  terms  of  the  treaty  upon  this  body,  but  it  is  called  upon  to  per- 
form judicial  duties  just  exactly  the  same  as  an  ordinary  tribunal  of 
arbitration  is  called  upon  to  do  so. 

^[r.  MiGXAULT.  At  the  ver}^  threshold  of  the  whole  question,  as  you 
have  stated,  the  commission  has  to.  determine  what  w^aters  are  to  be 
divided.  In  order  to  determine  what  w-aters  are  to  be  divided  they 
must  necessarily  construe  Article  VI  of  the  treaty,  and  in  construing 
Article  VI  of  the  treaty  they  exercise  a  judicial  power. 

Senator  Walsh.  There  is  no  doubt  about  that. 

;Mr.  ]MiGNADLT.  Now,  as  to  rules  of  evidence,  I  think  you  will  agree 
with  me.  Senator,  that  they  have  been  devised  and  imposed  for  the 
protection  of  parties.  For  instance,  I  can  only  make  a  certain  con- 
tract or  a  certain  promise  in  writing.  The  statute  of  frauds  refuses 
to  give  effect  to  a  parole  contract.  This  protects  me  against  any  per- 
son coming  in  and  swearing  falsely  that  I  made  a  promise  verbally. 
The  rules  of  evidence  are  to  prevent  arbitrary  decisions  and  especially 
to  protect  parties. 

The  two  countries  here  have  entered  into  an  agreement.  Unless 
certain  rules  of  construction  are  followed  it  may  be  that  a  meaning 
might  be  attached  to  this  contract  between  the  two  countries  which 
they  had  no  intention  to  give  to  it,  and  therefore,  for  the  protection 
of  the  two  countries,  as  well  as  for  the  protection  of  the  litigants  in 
private  litigation,  unless  the  transaction  be  entirely  arbitrary,  it  is 
necessary  to  follow  certain  rules  Avhich  have  been  laid  doAvn  for  the 
construction  of  contracts. 

Senator  Walsh.  Yes;  I  quite  agree  with  that  general  statement. 
Of  course,  the  number  of  controversies  submitted  to  international 
tribunals  is  infinitesimally  small  as  compared  wdth  the  number  of 
controversies  between  private  individuals  that  are  submitted  to  the 
courts,  and  the  courts  are  obliged  to  lay  down  general  rules  that 
sometimes  operate  to  defeat  justice,  concerning  the  admission  of 
evidence,  because  to  proceed  without  such  rules  would  operate  disas- 
trously in  a  multitude  of  cases  which  come  before  them.  So  they  must 
do  an  injustice  in  some  instances  to  reach  general  justice  in  the  mass  of 
cases.  But  the  likelihood  of  anything  of  the  kind  in  an  international 
tribunal  is,  of  course,  less  by  reason  of  the  fewer  cases  submitted. 

Mr.  MiGXAULT.  There  is  always  the  danger  of  arriving  at  an  arbi- 
trary result  if  rules  are  obscured.  I  think,  at  the  same  time,  we 
should  decide  it  by  rule  and  by  precedent. 
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Senator  Walsh.  Now,  I  am  going  to  ask  that  yoii,  as  you  have 
before  you  a  transcript  of  the  hearings  thus  far,  to  follow  with  me 
the  course  of  these  negotiations.  I  want  to  invite  your  attention  to 
])age  5(3,  where  appears  the  first  communication  upon  this  subject 
from  the  authorities  of  the  Dominion  to  those  on  this  side  of  the 
line.   I  read  as  follows : 

On  a  report  dated  December  13,  1805,  from  the  Minister  of  the  Interior, 
saying  that  a  resolution  avms  passed  by  tlie  International  Irrigation  Congress  of 
the  United  States  at  its  meeting  at  Albuquerque,  N.  Mex.,  in  September,  1895, 
aslving  "  for  the  appointment  of  an  international  commission  to  act  in  con- 
junction with  the  authorities  of  INIexico  and  Canada  in  adjusting  the  con- 
flicting rights  which  have  arisen,  or  may  hereafter  arise,  on  streams  of  an 
international  character." 

The  minister  observes  that  a  glance  at  the  map  attached  hereto  of  the 
Province  of  Manitoba  and  of  the  Northwest  Territories  will  show  that  in  the 
western  portion  of  the  American  Continent,  situation  adjacent  to  the  forty- 
ninth  parallel,  within  which  water  can  be  applied  to  land  by  irrigation  processes, 
quite  a  number  of  important  streams  arise  within  the  boundaries  of  Canada 
and  flow  south  to  the  United  States,  and  vice  versa,  and  he  (the  minister)  is 
satisfied  that  it  would  be  in  the  highest  and  best  interests  of  both  countries  that 
in  respect  of  such  streams  the  suggestion  of  the  irrigation  convention  should 
be  acted  upon. 

That  is  to  say,  those  streams  which  arise  in  the  United  States  and 
flow  into  Canada  and  those  streams  which  arise  in  Canada  and  flow 
into  the  United  States. 

The  minister  therefore  recommends  that  Her  Majesty's  ambassador  at  Wash- 
ington be  requested  to  inform  the  Government  of  the  United  States  that  this 
Government  will  be  glad  to  cooperate,  by  the  appointment  of  an  international 
commission  or  otherwise,  as  may  be  agreed  upon,  with  the  authorities  of 
Mexico  and  the  United  States,  with  the  object  of  regulating  the  use,  for  pur- 
poses of  irrigation,  of  the  waters  of  streams  which  liave  their  origin  in  one 
of  the  countries  named  and  subsequently  flow  through  the  territory  of  another. 

The  minister  further  recommends  that  Her  Majesty's  ambassador  be  re- 
quested to  ascertain  at  an  early  date  as  possible  the  views  of  the  Govern- 
ment of  the  United  States  in  regard  to  this  matter,  so  that  if  requisite  an 
appropriation  and  any  necessary  legislation  to  give  effect  to  the  arrangement 
arrived  at  may  be  obtained  at  the  forthcoming  session  of  the  Parliament  of 
Canada. 

That  was  the  original  proposition,  to  debate  and  consider  those 
streams,  and  those  streams  only,  which  arise  in  the  one  country  and 
flow"  into  the  other. 

Now,  I  will  ask  you  to  turn  to  page  58. 

Mr.  PoAVEix.  You  are  tracing  it  chronologically,  are  you? 

Senator  Walsh.  I  am;  yes,  sir.  I  trace  it  as  it  is  found  in  the 
transcript.  There  is  one  break  in  the  chronological  order.  •  I  shall 
advert  to  it.  This  is  a  communication  from  Mr.  McGee,  clerk  of  the 
Privy  Council,  to  the  Minister  of  the  Interior. 

I  shall  read  from  the  first  and  second  paragraphs  and  shall  be 
very  glad  if  counsel  w^ould  call  my  attention  to  any  other  portion  of 
the  letter  which  might  seem  to  be  enlightening. 

On  a  report,  dated  October  15,  1902,  from  the  Minister  of  the  Interior,  stat- 
ing that  the  International  Irrigation  Congress,  at  its  meeting  at  Albuquerque, 
N.  Mex.,  ill  Septeml)er,  1895,  passed  a  resolution  jisking  "  for  the  appointment 
of  an  international  commission  to  act  in  conjunction  •  with  the  authorities 
of  Mexico  and  Canada  in  adjudicating  the  conflicting  rights  which  have  arisen, 
or  may  hereaftei'  arise,  on  streams  of  an  international  character." 

The  minister  further  states  that  in  an  order  in  council  dated  January  8. 
1896,  and  communicated  to  the  United  ^States  Secretary  of  State  through  Her 
Majesty's  ambassador  at  Washington,  it  was  represented  that  it  would  be  in 
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tlie  highest  and  best  interests  of  both  countries  that  in  respect  of  such  streams 
the  suggestion  of  the  irrigation  congress  sliould  be  acted  upon  and  the  Govern- 
ment of  Canada  offered  to  cooperate  by  the  appointment  of  an  international 
commission  or  otherwise,  as  might  be  agreed  upon,  with  tlie  object  of  i-egu- 
lating  the  use,  for  purposes  of  irrigation,  of  the  waters  of  streams  which  have 
their  origin  in. one  of  the  countries  named  and  consequently  flow  through  the 
territory  of  another.  The  answer  of  the  Secretary  of  State  was  that  he  did 
not  lack  interest  in  this  important  subject,  yet  from  the  information  in  Ids 
department's  possession  he  could  only  regret  his  inability,  agreeably  to  Her 
Majesty's  ambassador's  courteous  request,  to  give  expression  to  the  views  of 
his  Government  upon  the  subject  at  the  present  time. 

Then,  I  ask  3^011  to  pass  to  pages  03  and  64,  where  will  be  found  a 
letter  from  Mr.  McGee. 

Col.  MacInnes.  Would  my  learned  friend  mmd  reading  as  m 
chronological  order  that  memorandum  of  the  9th  of  May,  1904,  at 
the  foot  of  page  61  and  the  top  of  page  6-2  ? 

Senator  Walsh.  I  have  marked  only  those  portions  of  the  corre- 
spondence which  as  it  seems  to  me  shed  light  upon  the  questions  that 
I  am  endeavoring  to  present  now  to  the  commission,  namely,  that 
from  the  beginning  there  were  no  tributaries  of  any  character  that 
were  under  consideration  except  those  of  an  international  character. 
Now,  these  letters  often  go  into  details  and  I  shall  be  very  glad  to 
read  the  entire  letter  to  which  counsel  refers,  but  you  can  very 
readily  appreciate  that  to  read  the  whole  of  these  letters  will  do  what 
I  am  endeavoring  to  prevent.  I  want  to  direct  the  mind  of  the  com- 
mission to  the  single  feature  of  the  tributaries  as  that  term  is  used 
in  the  negotiations. 

Col.  MacInnes.  I  am  quite  satisfied.  I  do  not  want  to  ask  my 
learned  friend  to  do  anything  that  would  obscure  his  immediate 
point. 

Senator  Walsh.  The  entire  correspondence  is  important,  of  course, 
but  oftentimes  it  goes  into  details  quite  apart  from  this  matter.  If 
counsel  does  not  insist  upon  his  request,  I  shall  read  from  page  64 
of  Mr.  McGee's  letter  as  follows : 

Tlie  Minister  of  the  Interior,  to  wliom  the  siiid  dispatches  were  referred, 
observed  with  respect  to  the  conditions  existing  in  the  State  of  Montana  and 
the  district  of  Alberta  and  Assiniboia  along  the  Milk  River,  to  which  the  hon- 
orable the  Secretary  of  State  refers,  it  is  manifestly  in  the  interests  of  l)Oth 
countries  that  the  waters  of  tlie  St.  Mary  and  Milk  Rivers  should  be  conserved 
for  the  beneficial  use  of  the  owners  of  agricultural  and  rtinch  lands  through 
which  these  rivers  flow,  and  that  the  Canadian  Government  should  join  in  an 
arrangement  with  the  United  States  Government  for  the  purpose  of  attain- 
ing tills  end,  due  regard  being  had  to  the  protection  of  vested  rights  in  con- 
formity with  the  laws  concerning  the  riglit  to  use  of  water  as  recogirzed  in 
both  countries. 

The  minister  therefore  submits  that  as  the  United  States  Reclamation  Service 
has  been  devoting  much  consideration  to  tli's  matter  His  Majesty's  ambassador 
at  Washington  should  be  asked  to  invite  the  United  States  Government  to  sug- 
gest such  a  plan  for  the  settlement  of  all  questions  in  referciu  e  to  the  waters 
of  the  St.  Mary  and  Milk  R'vers  as  would  be  acceptaliie  to  l)oth  countries. 

I  suppose  the  word  "  questions  "  is  used  as  having  much  the  same 
significance  as  controversy  would  have — all  controversies.  Xow,  con- 
troversies had  arisen  concerning  the  use  of  the  waters  of  these  two 
streams  and  their  tributaries  that  cross  the  boundary.  I  shall  invite 
your  attention  to  the  fact  that  the  controversy  about  the  tributaries 
seemed  to  generate  as  much  heat  between  the  parties  possibly  as  the 
controversy  concerning  the  waters  of  the  main  river. 
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On  page  65  there  appears  a  letter  from  Mr.  Root.  The  efforts  up 
to  the  present  time  not  having  eventuated  into  anything,  the  Gov- 
ernment of  the  United  States,  going  on  with  its  great  work  of  recla- 
mation upon  which,  according  to  the  testimony  that  is  in  the  record 
already,  some  eight  millions  of  dollars  have  been  spent,  and  upon 
the  ultimate  success  of  which  the  prosperity,  not  to  speak  of  the  very 
existence,  of  multitudes  of  people  in  my  State  depend,  had  arrived  at 
no  adjustment  in  the  matter  and  the  Canadian  Government — pursu- 
ing a  policy  that  I  do  not  criticize  at  all — started  in  to  take  out  their 
canal  from  the  Milk  River  by  which  they  might,  if  they  saw  fit  to  do 
so,  appropriate  even  the  stored  and  conserved  waters.  The  necessity 
of  some  composition  and  adjustment  becoming  perfectly  apparent, 
this  letter  was  written  by  Mr.  Root,  then  Secretary  of  State : 
With  a  view  to  bringing  to  a  determination  tlie  questions- 
Controversies  again,  I  suppose — 

so  long  discussed  relating  to  the  use  of  the  waters  of  the  St.  Mary  River  and 
the  Milk  River  wliich  flow  across  the  forty-ninth  parallel  boundary  between 
the  Un'ted  States  and  Canada.  I  beg  to  offer  the  following  suggestions  for  a 
basis  of  a  treaty  for  the  equitable  apportionment  of  those  waters. 

Bear  in  mind  what  Mr.  Root  is  talking  about.  He  is  talking  about 
those  waters  which  flow  across  the  boundary  line  and  about  contro- 
versies, (questions,  which  had  arisen  between  the  two  Governments 
concerning  those  waters. 

Mr.  MiGNAULT.  If  you  read  on.  Senator,  you  will  see  that  Mr.  Root 
refers  to  the  tvv^o  rivers  and  their  tributaries  in  general  language. 

Senator  Walsii.  Exactly.  That  is  just  the  point  I  am  making.  I 
said  some  time  ago  that  it  is  perfectly  obvious  that  though  Mr.  Root 
used  the  word  "  tributaries without  any  qualifying  clause,  the  very 
context  shows  that  he  was  referring  only  to  those  tributaries  which 
cross  the  boundary. 

Mr.  Tawkey.  That  is,  while  he  used  general  terms,  he  had  a  re- 
stricted idea  in  his  mind? 

Senator  Walsh.  Exactly.  After  having  told  about  the  questions 
concerning  the  waters  which  crossed  the  boundary  line,  he  then  con- 
tinues : 

It  is  hereby  agreed  between  the  Governments  of  the  United  States  and  Great 
Britain  that  the  waters  of  the  Milk  River  and  the  St.  Mary  River  and  their 
tributaries  siiall  l)e  apportioned  in  perpetuity  for  use  in  the  two  countries 
according  to  the  following  stipulations  and  agreements. 

Now,  no  one  can  doubt  that  when  he  talked  about  tributaries  he 
meant  the  tributaries  having  waters  as  indicated  in  the  final  para- 
graph which  crossed  the  boundary  line. 

1.  That  for  the  purposes  of  this  agreement  the  St.  Mary  River  and  the  Milk 
River  and  their  tributaries,  which  are  now  separate  and  independent  river 
systems,  shall  l)e  treated  as  though  they  were  the  waterways  of  a  single  drain- 
age system. 

There,  as  you  will  observe,  is  the  source  and  the  origin  of  the 
language  which  eventually  came  into  the  treaty,  and  a  little  later  on 
the  correspondence  indicates  what  was  in  the  mind  of  Mr.  Root  when 
he  said  that  they  were  to  be  considered  as  one  river  or  really  as  one 
single  drainage  system. 

I  want  to  ask  the  commission  to  attend  particularly  to  the  dis- 
tribution which  Mr.  Root  sought  to  make  of  the  waters  of  these 


ST.  MARY  AND  MILK  RIVERS. 


91 


rivers  and  their  tributaries.  To  shoAv  you  that  he  did  not  undertake 
to  divide  up  the  waters  of  the  tributaries  that  were  entirely  in  Mon- 
tana or  the  tributaries  that  were  entirely  in  Canada,  he  did  not  deal 
with  those  at  all;  he  made  no  provision  for  the  distribution  of  any 
such  waters.  He  says : 

2.  That  the  water  available  for  irrigation  from  these  two  river  systems 
throughout  the  period  from  March  1  to  September  30  of  each  year,  both  dates 
included,  shall  be  apportioned  to  each  of  the  two  countries  from  day  to  day  in 
equal  amounts. 

3.  That  the  failure  of  either  country  to  fully  utilize  the  right  hereby  agreed 
upon  to  one-hall  of  the  available  water  during  the  period  specified  in  para- 
graph 2.  shall  not  be  regarded  as  adding  to  or  diminishing  the  rights  of  the 
other  country. 

4.  That  during  the  period  of  each  year  not  specified  in  paragraph  2  the 
United  States  may  divert  or  hold  back  in  storage  reservoirs  any  portion  of  the 
natural  flow  of  St.  Mary  River,  and  Canada  may  divert  any  portion  of  the 
natural  flow  of  St.  Mary  River,  and  Canada  may  divert  any  ))(>rtion  of  the  nat- 
ural flow  of  Milk  River,  in  neither  case  to  interfere  with  existing  rights. 

5.  That  the  apportionment  (>f  water  hereby  agreed  upon  during  the  period 
specified  in  paragraph  2  shall  be  determined  in  the  following  manner:  The 
share  to  which  the  United  States  is  entitled  shall  be  the  total  of  the  following 
items : 

(a)  All  water  of  the  St.  Miny  River  and  its  tributaries  diverted  in  the  United 
States  for  use  in  its  territory  and  not  delivered  into  ^lilk  River  or  its 
tributaries. 

(/>)  AU  water  of  JNIilk  River  and  its  tributaries  diverted  in  the  United  States 
for  use  in  its  territory  above  the  crossing  of  such  streams  into  Canada. 

(c)  All  water  of  Milk  River  (inclitding  stored  water  of  the  St.  Mary  River 
turned  into  it),  not  in  excess  of  2,000  cubic  feet  per  second,  flowing  into  the 
United  States  at  the  eastern  Milk  River  crossing  of  the  international  boundary. 

The  share  to  which  Canada  is  entitled  shall  be  the  total  of  the  following 
items : 

(d)  All  water  of  St.  Mary  River  crossing  the  international  boundary  into 
Canada,  not  in  excess  of  2,000  cubic  feet  per  second. 

(c)  All  water  of  Milk  River  and  its  tributaries  diverted  in  Canada  for  use 
in  its  territory,  excluding  any  water  of  St.  Mary  River  turned  into  Milk  River 
by  Canada  and  which  has  been  measured  under  item  {d). 

Xow^  I  refer  3^ou  to  the  letter  in  answer  thereto  by  Mr.  Boudreau, 
clerk  of  the  Privy  Council,  which  appears  on  pages  67  and  68.  Mr. 
Boudreau  does  not  at  any  time  or  in  any  place  suggest  that  Mr.  Root 
has  failed  to  take  into  consideration  as  an  element  in  his  calculation 
in  any  sense  whatever  those  w^aters,  those  tributaries,  which  are 
below  the  crossing  and  in  the  other  country  and  which  constitute  no 
part  of  any  waters  that  cross  the  boundary  line. 

MiG2sAULT.  This  is  not  a  letter  from  Mr.  Boudreau,  but  a 
certified  copy  by  him.  as  clerk  of  the  Privy  Council  of  an  order  in 
council  of  the  Canadian  Government. 

Senator  Walsh.  It  is  transmitted  by  him,  I  take  it,  in  his  official 
capacity  as  clerk.  I  shall  read  from  page  67  of  the  record.  Bear  in 
mind  that  this  is  a  criticism  of  the  proposal  for  division  and  distri- 
l)Ution  made  by  Mr.  Root.  Bear  in  mind  also  that  I  find  no  fault 
with  it.  I  read  it  for  the  purpose  of  inviting  your  attention  to  the 
fact  that  he  does  not  even  suggest  that  Mr.  Root  ought  to  take  into 
consideration  the  fact  that  there  are  tributaries  of  the  Milk  River 
that  do  not  cross  the  international  boundary  line  at  all  and  that  on 
the  l)asis  of  right  or  reason  those  should  enter  into  the  computation. 
While  he  criticizes — and  I  do  not  mean  to  say  unjustly  criticizes — 
the  proposal  in  many  of  its  aspects,  no  suggestion  of  that  character 
seems  to  be  in  his  mind  at  all. 
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Mr.  Powell.  Did  Mr.  Eoot  propose  to  add  the  two  rivers  together 
and  divide  equally  the  resultant? 

Senator  Walsh.  He  states  as  a  general  proposition  that  the  St. 
Mar}^  and  the  Milk  Kivers  and  their  tributaries,  which  are  now  separate 
and. independent  river  systems,  shall  be  treated  as  though  they  were 
the  waterways  of  a  single  drainage  system.  That  is,  after  being  con- 
nected by  the  diversion  canal  they  were  to  be  as  though  they  were 
one  river  system. 

Mr.  Tawjsey.  He  makes  that  distribution  with  reference  par- 
ticularlv  to  the  waters  referred  to  in  the  first  paragraph  of  his 
letter. 

Senator  Walsh.  Exactly. 

Mr.  Powell.  He  is  evidently  speaking  there  in  a  restricted  sense. 

Senator  Walsh.  Undoubtedly.  That  is  the  point  I  am  making, 
that  he  uses  the  word  "  tributaries  "  here  even  without  a  qualifying- 
clause.   He  uses  it  in  the  restricted  sense. 

Mr.  MiGXAULT.  Mr.  Root  determines  the  sum.  total  comprising  the 
rivers  and  their  tributaries  and  then  he  indicates  how  the  sum  total 
is  to  be  divided  between  the  two  countries. 

Mr.  Tawney.  But  in  the  first  paragraph  of  his  letter  of  June  15, 
1907,  appearing  on  page  65  of  the  record,  he  says : 

With  a  view  to  bringing  t<3  a  determination  the  questions  so  long  discussed 
rehiting  to  the  use  of  the  waters  of  the  St.  Mary  River  and  the  Milk  River 
which  flow  across  the  forty-ninth  parallel  boundary  between  the  United  States 
nnd  Canada,  I  beg  to  offer  the  following  suggestions  for  a  basis  of  a  treaty  for 
the  equitable  apportionment  of  those  waters. 

All  of  his  apportionment  of  the  Avaters  referred  later  to  the  waters 
which  he  describes  in  the  first  paragraph  of  his  letter. 

Mr.  MiGNAULT.  He  takes  the  two  rivers  and  their  tributaries  as 
the  sum  total,  and  he  states  how  this  sum  total  is  to  be  divided,  not 
necessarily  in  equal  division — I  think  in  Canada  it  was  found  that 
it  w  as  not  an  equal  division — but  the  sum  of  the  total  to  be  divided 
is  the  tw^o  rivers  and  their  tributaries. 

Senator  Walsh.  The  letter  wdiich  came  in  response  to  this  agreed 
to  the  general  principle  that  they  should  be  divided  equally,  but 
complaint  is  made  that  the  distribution  he  suggests  does  not  make  an 
equal  division. 

Mr.  Powell.  This  is  the  first  intimation  that  it  was  desirable  to 
add  the  tv\^o  rivers  together  and  divide  the  sum  total,  is  it  not  ? 

Senator  Walsh.  Well,  that  is  referred  to,  but  it  does  not  convey 
much  of  an  idea  to  me.  A  little  later  on  a  letter  from  Mr.  Newell 
refers  to  this. 

Mr.  Powell.  Yes;  but  this  is  the  first  time  that  idea  appeared  in 
the  correspondence. 

Senator  Walsh.  Yes,  sir;  so  far  as  I  have  been  able  to  discover. 
Now,  I  refer  to  the  letter  from  Mr.  Boudreau  and  read  from  page 
67  as  follows : 

The  Minister  of  the  Interior,  to  whom  the  said  dispatch  was  referred,  states 
that  in  the  opinion  of  your  excellency's  advisers  it  would  have  been  far  prefer- 
able that  the  question  of  the  equitable  apportionment  of  the  waters  of  the  St. 
Mary  River  and  the  Milk  River,  as  well  as  all  similar  questions  arising  in  all 
rivers  and  streams  flowing  from  one  country  into  the  other,  should  be  dealt 
with  on  the  lines  suggested  by  the  report  of  the  international  waterways  com- 
mission, but  as  there  is  no  prospect  of  immediate  adoption  or  even  considera- 
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tion  of  the  views  set  forth  in  that  report,  and  as  tlie  season  is  fast  approacli- 
ing  for  irrigation  works,  he  has  caused  the  draft  treaty,  inclosed  in  tlie  above 
dispatch,  to  be  carefully  considered  by  the  expert  oflicers  of  his  doDartment. 

So  it  would  appear  from  this  that  the  Privy  Council  of  Canada 
understood  Mr.  Root's  communication  in  just  exactly  the  sense  that 
he  understood  it,  as  referring  only  to  those  waters  which  actually 
crossed  the  boundary  line. 

It  having  been  found  impracticable  to  arrive  at  any  agreement  at 
long  range,  it  was  suggested  that  representatives  of  the  two  Govern- 
ments get  together.  I  wish  now  to  call  3^our  attention  to  a  com- 
munication from  Ambassador  Bryce  appearing  on  page  77  of  the 
record. 

Mr.  Powell.  Is  there  any  modification,  before  you  come  to  that? 
We  have  the  thing  down  absolutely  to  a  certain  stage.  Is  there  any 
modification  or  any  suggestion  of  an}^  controversy^  between  that  and 
the  time  they  get  together  ? 

Senator  Walsh.  No,  sir ;  I  think  not. 

Col.  MacIxnes.  I  would  call  my  learned  friend's  attention  to  other 
parts  of  that  order  in  council,  at  the  foot  of  page  67  and  the  top  of 
page  68,  in  which  the  most  emphatic  objection  is  raised  against  the 
division  being  too  small. 

Senator  Walsh.  Yes;  I  have  endeaAored  to  make  that  clear,  that 
the  Privy  Council,  speaking  through  Mr.  Boudreau,  makes  emphatic 
complaint  against  the  distribution  proposed  by  Mr.  Root.  They 
express  the  idea  that  they  do  not  get  as  much  water  crossing  the 
boundary  line  as  they  feel  they  are  entitled  to,  but  the  point  I  am 
making  is  that  in  all  of  the  criticisms  they  make  of  it.  in  everything 
that  they  set  forth  concerning  the  basis  upon  which  the  distribu- 
tion ought  to  be  made,  it  is  nowhere  suggested  that  the  streams  en- 
tirely within  the  State  of  IMontana  east  of  the  Eastern  Crossing  of 
the  Milk  River  or  in  the  Dominion  of  Canada  below  the  crossing  of 
the  St.  Mary  should  enter  into  the  computation  at  all 

Replying  to  the  inquiry  of  Mr.  Commissioner  Powell,  there  is  a 
letter  at  pages  74  and  75  of  the  transcript  written  by  Mr,  Hay.  I  do 
not  think  it  is  exactly  in  chronological  order,  but  that  I  think  is  the 
only  exception.  However,  w^ith  regard  to  this  letter,  I  do  not  find 
anything  in  it  which  I  think  of  sufficient  consequence  on  the  point 
on  which  I  am  addressing  myself  at  present  to  call  the  attention  of 
the  commission  to  it. 

So,  we  come  to  the  proposal  to  consider  the  matter  by  direct  nego- 
tiations rather  than  by  letter.  I  will  now  read  the  letter  of  Am- 
bassador BrATe,  on  page  77  of  the  transcript.  This  letter  was  writ- 
ten in  reply  to  one  of  April  9,  1908,  addressed  to  his  excellency  the 
Right  Hon.  James  Bryce,  ambassador  of  Great  Britain,  as  follows: 

His  Excellency  the  Right  Hon.  James  Bryce,  O.  M., 

Amhassador  of  Great  Britain. 

April  9,  1908. 

Excellency  :  Referring  to  your  note  of  the  10th  ultimo,  by  which  yon  convey 
to  this  department  the  sn^gestion  of  the  Canjidian  Government  that  the  United 
States  Government  appoint  a  representative  to  confer  with  a  representative 
to  be  nominated  by  the  Canadian  Government  with  the  object  of  considering 
the  l)asis  of  an  agreement  .to  be  sul)mitted  to  their  respective  Governments 
with  respect  to  the  question  of  the  diversion  of  the  waters  of  the  Milk  and 
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St.  Mnry  Rivers,  I  have  the  honor  to  inform  jow  that  Mr.  F.  H.  Newell,  the 
Director  of  the  Reclamation  Sarvice,  has  been  designated  to  meet  the  repre- 
sentative. 

To  this  letter  Mr.  Bryce  replied  as  follows : 

Washington,  April  10,  1908. 

Sir:  I  have  the  honor  to  .-icknowledge  the  receipt  of  your  note,  No.  290,  of 
yesterday's  date,  in  which  you  inform  me  that  Mr.  F.  H.  Newell  has  been 
designated  to  meet  the  Canadian  representative  to  consider  the  basis  of  an 
agreement  with  respect  to  the  question  of  the  diversion  of  the  waters  of  the 
Milk  and  St.  Mary  Rivers. 

I  have  just  received  a  communication  from  the  administrator  of  the  Dominion 
of  Canada  stating  that  Mr.  W.  F.  King,  chief  astronomer  of  the  Dominion, 
has  been  appointed  the  representative  of  the  Canadian  Government  for  the 
same  purpose. 

Mr.  King  is  expected  to  arrive  in  Washington  within  a  week,  and  I  shall  not 
fail  to  notify  his  arrival  to  you  in  order  that  he  may  meet  Mr.  Newell  as  soon 
as  possible. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient 
humble  servant. 

James  Bryce. 

The  Hon.  Elihu  Root, 

Secretary  of  State. 

So  we  come  down  to  the  negotiations  between  Mr.  XeAvell,  on  one 
side,  and  Mr.  King,  on  the  other.  ^Ir.  King  accordingly  submits 
when  they  come  together  quite  an  elaborate  proposal,  which  you  Avill 
find  at  pages  81  to  83  of  the  transcript.  Again  I  invite  your  atten- 
tion to  the  fact  that  Mr.  King  nowhere  suggests  in  the  remotest 
way  that  the  tributaries  which  are  not  international  in  character 
should  be  taken  into  consideration  or  that  they  enter  into  the  nego- 
tiations or  the  division  in  any  way  whatever. 

Mr.  Powell.  What  language  does  he  use,  Mr.  Walsh? 

Senator  Walsh.  I  read  at  page  81  of  the  transcript : . 

memorandum  upon  the  proposed  diversion  of  ST.  MARY  AND  MILK  RIVERS. 

April  27,  1908. 

The  proposals  of  the  United  States,  set  forth  in  the  letter  of  the  Secretary 
of  State  to  His  Majesty's  ambassador,  dated  June  15,  1907,  have  been  discussed 
in  the  miimte  of  council  of  March  2,  1908.  The  follo\^'ing  is  offered  in  further 
explanation  and  amplification  of  the  views  expressed  therein. 

In  view  of  the  large  area  of  arid  lands  situated  in  the  basins  of  St.  Mary 
and  Milk  Rivers  on  both  sides  of  the  international  boundary  line,  for  the 
development  of  which  irrigation  is  a  vital  necessity,  it  is  thought  that  an 
agreement  whereby  all  available  wjiter  shall  be  utilized  for  the  conversion  of 
the  present  desert  wastes  to  the  fertility  of  irrigated  fields  to  the  advantage 
of  both  countries  is  in  the  very  highest  degree  desirable.  Such  agreement,  it 
is  believed,  to  secure  acceptance  by  the  people  of  both  countries,  and  to  fulfill 
its  purpose  of  obviating  all  possible  future  contentions,  can  best  be  based  upon 
the  principle  of  equal  sharing  of  benefits  to  be  derived  from  these  international 
rivers,  due  regard  being  had  to  existing  rights. 

It  is  recognized  that  the  proposfd  of  the  Secretary  of  State  has  been  framed 
with  the  intention  that  these  principles,  which  seem  equitable,  shall  govern  in 
the  settlement  of  the  question.  This  is  manifested  in  the  following  provisions, 
with  others  of  similar  tenor  : 

1.  During  the  summer  months  the  waters  of  the  rivers  are  to  be  apportioned 
to  each  of  the  two  countries,  from  day  to  day,  in  equal  amounts. 

2.  During  the  winter  months  the  United  States  may  store  the  waters  of  St, 
Marys  River  and  Canada  may  store  those  of  Milk  River. 

3.  That  vested  interests  in  both  countries  shall  be  protected. 

While  the  provisions  here  epitomized  provide  in  their  terms  for  equal  di- 
vision, it  is,  nevertheless,  felt  that  thei-e  are  certain  considerations  .respecting 
them  which  ought  to  be  taken  into  account. 
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He  continues  further  on,  at  the  top  of  page  83,  and  concludes 
his  letter  as  follows : 

The  two  case;^  are.  however,  not  exactly  parallel.  To  the  cjise  of  ]\Iilk  River 
settlers  the  date  is  that  upon  wliicli  proceedin.a's  were  taken  whicli  had  for 
their  purpose  the  prevention  of  the  acquirement  of  further  rights  to  the  v/aters 
of  the  river. 

As  to  the  Canadian  company,  however,  the  proposal  is  to  terminate  or  limit 
existing  rights,  and  this,  it  is  submitted,  can  not  be  done,  under  the  laws  on 
either  side  of  the  boundary  line,  at  a  date  fixed  vithout  the  consent  of  the  par- 
ties interested. 

As  is  set  forth  in  the  minute  of  council  previously  referred  to,  the  operations 
of  the  Alberta  Railway  &  Irrigation  Co.  have  been  in  pursuance  of  a  consistent 
plan  dating  back  many  years.  Their  project  contemplated  the  application  to  a 
certain  tract  of  the  water  which  they  have  been  authorized  under  the  irrigation 
act  to  take. 

This  authorization  w^as  not  an  improvident  one,  nor  given  without  previous 
careful  consideration.  Before  it  was  given,  the  fact  had  been  ascertained  by 
surveys  made  by  the  Government  and  tlie  coni])any  that  the  authorized  quantity 
of  water  could  be  applied  beneficially  and  without  waste.  Tlie  company  have 
prosecuted  their  works  under  their  authorization  with  due  diligence. 

In  these  circumstances  it  is  lielieved  that  under  the  laws  a--;  to  reclamation  of 
arid  lands  in  force  in  Canada,  as  M'ell  as  in  many  States  of  the  Union,  includ- 
ing Montana,  the  beneficial  use  by  the  company  would  begin  at  the  initiation 
of  the  project,  and  that  the  amount  of  water  beneficially  used  would  be  deter- 
mined by  the  courts,  as  equal  to  the  amount  authorized,  and  thereby  recorded 
against  the  stream. 

These  observations  are  respectfully  submitted  for  consideration  \^  ith  n  hope 
that  some  modifications  may  be  made  to  the  proposals  of  tlie  United  States 
in  the  directions  indicated.    It  is  the  earnest  wish  of  the  Government  of  Canada 
that  a  mutually  satisfactory  settlement  of  this  difficult  question  may  be  reached. 
Very  respectfully, 

W.  F.  King. 

Mr.  F.  H.  Newell. 

He  subsequently  apparently  had  a  conference  with  Mr.  Newell, 
who  explained  to  him  the  significance  of  prior  proposals  made  by  the 
United  States,  and  he  writes  him  another  letter  from  the  Shoreham, 
dated  Washington,  May  1,  1908,  which  reads  as  follows: 

The  SHor.EHAM. 
Washington,  May  1,  1908, 

Mr.  F.  H.  Newell, 

Director  United  States  Reclamation  Service,  Washington,  D.  C. 

Deae  Sik  :  Referring  to  the  memorandum  which  I  addressed  to  you  on  the 
27th  ultimo,  I  would  say  that  its  purposa  was  to  discuss,  from  the  viewpoint 
of  Canada,  your  proposals"  relative  to  the  diversion  of  the  waters  of  the  St, 
Mary  and  Milk  Rivers.  I  now  realize  from  the  reading  with  you  of  your  pro- 
posals that  I  entirely  misunderstood  some  features  of  them.  This  inakes  it 
necessary  for  me  to  sul)mit  a  new  memorandum,  and  as  you  suggcr-;ted  the 
desirability  of  receiving  my  views  as  to  a  method  of  division  more  satisfactory 
to  Canada,  such  will  be  found  below: 

The  Alberta  Railway  &  Irrigation  Co.  has  made  an  appropriation  of  the 
writers  of  St.  jMary  River  which  would  surely  be  held  valid  in  the  courts  of 
Montana  or  of  the  United  States  were  the  works  of  the  company  situated  in 
Montana  or  in  another  State  of  the  Union. 

This  appropriation,  made  under  the  laws  of  Canada,  covers  the  low- water 
flow  and  up  to  2.000  secoufl-fpot  of  the  high  or  flood  stages.  This  appropria- 
tion was  not  an  improvident  one.  Before  it  was  made  it  had  been  ascej-tnined 
that  the  stated  quantity  of  water  could  be  applied  beneficially  and  without 
waste.  The  company  have  prosecuted  their  works  under  their  authorization 
with  due  diligence. 

While  the  fact  that  the  works  of  the  Canadian  canal  do  not  lie  in  the 
United  States  may  involve  difliculty  in  the  establishment  of  the  validity  of  the 
appropriation  as  against  subsequent  diversions  in  Montana,  it  would  seem 
only  fair  and  reasonable  under  the  comity  of  nations  that  St.  Mary  River 
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should  be  undisturbed  to  the  extent  of  allowing  Canada  to  supply  its  commit- 
ments from  that  stream. 

Tliis  seems  to  be  in  accord  with  the  principle  enunciated  by  the  late  ]Mr. 
Sec]'3tary  Hay  in  a  communication  addressed  to  the  British  ambassador  on 
P»)ruary  19,  1903,  in  which  he  stated  that  "  it  is  proposed  to  deal  with  tliis 
iiHidter  [the  diversion  of  St.  INIary  River  in  Montana]  in  strict  conformity 
with  the  laws  concerning  the  rights  to  the  use  of  water  as  recognized  by  the 
courts  of  the  arid  region  both  on  this  side  of  the  boundary  and  on  the  otlier." 

Leaving  aside  what  appears  to  be  a  very  serious  (piestion  of  undertaking  to 
deplete  the  water  supply  of  one  international  stream  for  the  l)enefit  of  another, 
your  proposal  is  that  Canada  relinquish  its  rights  to  the  difference  between 
what  it  is  committed  to  supply  and  onedialf  of  the  flow  of  the  river,  and  shall 
further  provide  and  maintain  for  you  for  all  time  a  canal  system  over  100  miles 
in  length,  behig  the  channel  of  the  Milk  Kiver,  for  tli3  transportation  of  the 
amount  you  would  withdi-aw  from  St.  Mary  River. 

The  withdrawal  from  St.  Mary  River  would  seriously  aftect  vested  interests 
in  Canada,  as  jjreviously  referred  to,  and  would  liinder  the  natural  development 
of  the  country,  vrhile  the  passage  of  a  large  body  of  water  down  the  Milk 
Itiver  channel  miglrt  carry  with  it  serious  consecpiences. 

Nevertheless,  in  the  interests  of  friendly  cooperation  between  the  two  coun- 
tries, Canada  is  most  desirous  of  reaching  a  settlement  of  this  question,  and 
to  that  end  will  be  willing  to  recede  to  some  extent  from  the  position  which 
it  is  believed  she  is  entitled  to  take  as  to  her  rights,  both  on  St.  Mary  and 
Milk  Rivers.  I  accordingly  submit  for  your  consideration  the  following  pro- 
posal : 

That  the  United  States  shall  be  entitled  to  all  the  water  of  St.  Mary  River 
at  the  dam  site  of  St.  Mary  Reservoir  for  storage  during  the  months  of  Jan- 
uary, February,  Ivfarch,  November,  and  December  in  each  year. 

That  Canada  shall  be  entitled  to  divert  from  the  natural  flow  of  St.  Mary 
River  1,400  cubic  feet  per  second  during  the  remaining  months. 

That  the  excess  flow  of  St.  Mary  River  during  the  last-mentioned  period, 
above  1.400  second-feet,  shall  be  divided  equally  between  the  two  countries. 

That  the  United  States  shall  be  entitled  to  all  the  w^ater  of  Milk  River  dur- 
ing the  months  of  January,  February,  March,  August,  September,  October, 
November,  and  December  of  each  year. 

That,  Canada  shall  l)e  entitled  to  divert  from  the  natural  flow  of  Milk  River 
to  the  'present  capacity  of  the  Canadian  Milk  River  Canal,  agreed  upon  as 
being  830  second-feet,  during  the  months  of  April,  May,  June,  and  July  in  each 
year,  subject  to  the  riglits  of  appropriation  from  the  Milk  River  within  the 
territory  of  the  United  States  as  existing  at  the  date  of  the  Canadian  company's 
appropriation  on  Milk  River  (0(t.  23,  1902),  and  now  being  judicially  deter- 
mined in  the  courts  of  Montana. 

That  the  natural  flow  in  the  Milk  River  during  the  months  of  April,  May, 
June,  and  July  in  each  year  in  excess  of  the  amount  of  330  second-feet,  to- 
gether with  the  amount  required  as  above  by  the  appropriations  in  the  lower 
valley,  shall  be  divided  equally  between  the  two  countries. 

That  the  United  States  may  use  the  channel  of  Milk  River  through  Canada 
for  the  transportation  from  St,  Mary  River  of  the  waters  thereof  to  which 
they  are  entitled  under  the  foregoing  provisions,  but  shall  be  responsible  for 
the  proper  control  of  the  waters  so  transported. 

Well,  Mr.  Newell  seems  to  have  been  absorbingly  engaged  at  that 
time — this  was  in  the  month  of  May — and  he  did  not  get  around  to 
make  an  elaborate  presentation  of  the  United  States  side  of  the  case, 
until  the  month  of  October,  when  he  went  into  the  thing  with  some 
fullness.  The  communication  address  by  him  to  Mr.  King  will  be 
found  at  pages  85  to  90  of  the  transcript.  I  shall  read  from  it  only 
comparatively  brief  extracts.  Among  other  things  it  recites  the  his- 
tory of  the  trouble,  and  the  contentions  respecting  this  water  of  the 
respective  parties,  etc.  At  page  87  he  says : 

The  primary  question  Avhich  has  stimulated  action  has  been  the  demand  of 
the  citizens  of  Montana  that  the  v^^aters  of  Milk  River,  including  its  tributaries, 
shall  not  be  diverted  in  Canada  to  their  injury. 
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Of  course,  when  he  speaks  of  these  tributaries  it  is  obvious  that 
tributaries  which  never  got  into  Canada  could  not  be  diverted  in 
Canada.    Then  he  goes  on : 

And  more  than  this,  that  the  avaihTble  water  supply  shall  be  increased,  if 
possible,  by  local  storage  or  by  diversion  of  some  of  the  stored  waters  of  St. 
Mary  River.  The  action  of  the  Canadian  Government  in  granting  the  waters 
aroused  great  indignation,  but  the  destruction  of  the  headworks  of  the  Canadian 
Milk  River  Canal  by  flood  in  May,  1908,  has  allayed  popular  feeling.  If  these 
works  should  be  restored  there  may  be  another  general  protest. 

The  United  States  Government  has  planned  local  storage  works  on  Milk  River, 
and  has  begun  construction  of  a  flood  or  high-water  canal  heading  at  Dodson, 
Mont.    This  will  be  gradually  enlarged  and  extended  as  opportunity  arises. 

This  flood-water  canal  is,  for  the  present  at  least,  in  lieu  of  the  original  plan 
of  diverting  water  from  St.  IVIary  River  to  Milk  River.  In  other  words,  the 
negotiation  to  protect  the  diversion  of  vrater  from  St.  Mary  River  to  and  down 
Milk  River  have  been  so  prolonged  that  for  the  time  being  at  least  this  scheme 
of  supplying  the  lands  along  Milk  River  in  Montana  has  been  laid  aside  and  the 
people  are  and  probably  will  remain  tranquil,  unless  Canada  rebuilds  the 
Canadian  Milk  River  Canal  heading. 

Then  he  goes  on.  on  page  88,  as  follows : 

The  principal  feature  of  the  plan  of  November  11,  1905  (sent  to  Hon.  James 
Bryce  June  15,  1907),  is  the  equal  division  of  available  waters.  To  define  or 
regulate  this  distribution  certain  rules  are  suggested ;  these  are  subsidiary  to 
the  general  scheme  of  equal  share.  This  is  regarded  as  extremely  liberal,  as 
nearly  all  the  waters  rise  in  the  United  States.  In  return  for  protection  of 
an  equal  share  of  the  flow  the  United  States  suggests  that  Canada  give  safe 
conduct  down  Milk  River  for  the  share  of  stored  water  falling  to  the  United 
States.  Unfortunately,  the  Privy  Council  minute  of  March  2,  1908,  seems  to 
indicate  that  Canada  is  not  satisfied  with  this  proposition  based  on  equality. 
It  is  not  believed  that  any  proposal  to  give  Canada  more  than  half  the  water 
can  be  entertained,  although  the  details  as  to  how  this  half  may  be  ascertained 
are  oireu  to  discussion. 

Then,  in  the  middle  of  the  same  page  is  this — speaking  of  the 
feeling  that  the  controversy  had  engendered,  he  says: 

The  fact  that  the  Dominion  Government  took  upon  itself  the  determination 
as  to  how  the  waters  should  be  used  without  consulting  the  United  States,  and 
that  it  has  attempted  to  dispose  of  the  waters  of  Milk  River,  which  rise  in  the 
United  States  and  pass  through  a  part  of  Canada,  has  aroused  a  very  deep  feeling. 
This  is  steadily  aggravated  by  the  fact  that  Canada  is  permitting  the  tributaries 
of  Milk  River  to  be  diverted,  namely.  West  Fort  or  Willow  Creek,  North  Fork 
or  Battle  Creek,  Frenchman  Creek  or  White  Water,  and  Rock  Creek,  in  spite  of 
the  fact  that  these  waters  have  been  appropriated  under  the  laws  of  Montana 
and  already  put  to  beneficial  use. 

So  that  explains  the  necessity  of  the  word  "  tributaries "  being 
used  in  the  treaty,  because  controversies  had  arisen,  not  only  with  re- 
spect to  the  waters  of  the  main  stream,  which  crossed  the  iDOundary, 
but  also  controversies  engendering  no  little  feeling  had  arisen  con- 
cerning tributaries  which  rise  in  Canada  and  flow  across  the  bound- 
ar}^  line  into  the  Milk  Eiver  in  Montana.  Then  I  pass  on  to  page 
89  of  the  transcript.  He  gives  there  a  review  of  some  of  the  criticisms 
made  by  Mr.  King  of  the  proposal  of  Mr.  Root,  and  says,  quoting 
now  from  Mr.  King's  communication : 

That  the  division  of  the  waters  of  the  St.  INIai-y  and  Milk  Rivers  on  th'^ 
terms  suggested  in  the  draft  treaty  would,  in  practical  operation,  result  in  thf> 
Dominion  of  Canada  receiving  a  less  proportion  of  the  water  than  that  ti> 
which  this  country  is  equitably  entitled  as.  although  the  rights  given  to  the 
United  States  over  the  waters  of  St.  Mary  River  are,  in  terms,  balanced  by 
rights  given  to  Canada  with  respect  to  Milk  River,  the  latter  river  is  by  no 
means  equal  in  volume  of  constancy  of  flow  to  St.  Mary  River. 
3670—17  7 
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Then  Mr.  Newell  adds : 

It  seems  from  the  above  tliat  tlie  privy  coimcil  did  not  fully  comprehend  the: 
proposed  terms.  On  account  of  lack  of  equality  of  these  rivers  it  is  pro- 
posed in  Article  I  to  treat  them  as  parts  of  a  single  drainage  system.  This 
results  from  connecting  them,  storing  the  excess  water,  and  dividing  the  sum- 
mer flow  equally,  giving  each  country  half.  The  council  does  not  indicate  as 
to  how  much  water  it  considers  that  Canada  is  "  equitably  entitled,"  but  it  has 
been  tacitly  assumed  that  if  Canada  had  half,  this  is  more  than  strict  equity 
demands. 

I  read  that  particularly  for  the  purpose  of  explaining  the  lan- 
guage used  by  Mr.  Eoot  suggesting  making  of  the  two  one  stream 
in  order  to  make  a  division  of  all  water  in  the  two  rivers  that  cross 
the  boundary.  Then  Mr.  Newell  submits  a  counter  proposal,  which 
you  will  find  at  the  conclusion  of  his  communication,  at  the  bottom 
of  page  90  of  the  transcript,  as  follows: 

Referring  back  to  proposal  No.  2,  it  is  assumed  that  the  Canadian  St.  Mary 
Canal  has  now  a  capacity  of,  say,  385  second-feet  of  water,  which  it  is  putting 
to  beneficial  use.  Calling  this  400  second-feet,  this  may  be  considered  a  prior 
appropriation  which  is  now  earned.  Let  this  amount  be  conceded,  and  after 
this  is  assured  let  the  United  States  have  an  equal  amount.  Then  Canada 
takes,  say,  200  or  400  second-feet  more  and  the  United  States  an  equal  amount, 
and  so  on  until  the  available  flow  is  absorbed,  by  recognizing  the  rights,  first 
of  Canada  and  then  of  the  United  States,  to  an  equal  amount.  This  will  pro- 
tect the  prior  rights  in  Canada  in  the  same  way  that  proposal  5  protects  those 
on  Milk  River  in  the  United  States. 

This  again,  as  the  commission  will  see,  deals  exclusively  with  the 
waters  crossing  the  boundary. 

To  that  Mr.  King  makes  a  reply  at  considerable  length.  I  read 
from  page  92  of  the  transcript : 

As  to  diversions  in  Canada  from  the  four  tributaries  of  Milk  River  mentioned 
In  Mr.  Newell 's  memorandum,  the  authorizations  have  been  restricted  to  the 
actual  necessities  of  individual  settlers.    The  authorizations,  with  the  strict 
system  of  inspection,  operate  as  a  restraint  against  excessive  use  of  water  j 
rather  than  the  opposite. 

The  Canadian  Government  would  have  been  ready  to  consider  any  representa- 
tions made  on  behalf  of  the  settlers  on  these  creeks  south  of  the  boundary  line, 
but  none  appear  hitherto  to  have  been  made,  and  not  even  in  the  draft  treaty  of 
1907  nor  in  Mr.  Newell's  present  memorandum  is  any  remedy  proposed  on  their 
behalf.  Under  clause  5  (c)  of  the  draft  treaty,  Canada  would  apparently  be 
f-ntitled  to  all  the  flow  of  these  streams  north  of  the  boundary  line,  accounting 
therefor  only  by  a  greater  supply  to  the  United  States  in  the  main  channel  of 
Milk  River,  not  in  these  tributaries,  a  compensation  which  would  not  seem  to  be  < 
of  service  to  the  settlers  on  the  creeks,  away  from  the  immediate  valley  of  the 
river.  i 

It  is  believed  that  the  foregoing  will  show  that  the  attitude  of  Canada  has  not 
been  arbitrary  or  disregardful  of  the  rights  of  the  United  States  and  its  citizeuK^, 
and  it  is  hoped  that  the  explanations  which  have  been  made  will  operate  to  free 
the  discussion  from  considerations  extraneous  to  the  proper  purpose  of  the 
present  negotiations,  which  is  the  adjustment  of  the  matter  under  the  condi- 
tions which  now  exist. 

The  central  idea  of  the  proposal  of  May  1,  1908,  was  a  balancing  of  benefits 
and  concessions  while  making  provision  for  existing  appropriations.  In  working 
out  the  idea,  it  was  thought  to  offset  the  reservation  on  St.  Mary  River  in' 
favor  of  the  Canadian  company  by  allotting  to  the  United  States  the  flow  of 
St.  Mary  River  during  five  winter  months  and  that  of  Milk  River  during  eight 
months,  with  a  greater  share  of  water  of  the  latter  river  during  the  four  re- 
maining months.  To  this  was  added  the  right  to  the  United  States  to  use  the  ' 
channel  of  Milk  River  through  Canada  for  the  passage  of  their  share  of  the 
water  of  St.  Mary  River. 

This  M^as  thought  to  be  an  equitable  arrangement.    It  is,  however,  not  satis- 
factory to  Mr.  Newell,  who  while  signifying  his  acquiescence  to  certain  clauses  i 
of  the  proposal,  rejects  others.    As  his  rejection  touches  a  vital  point  of  the 
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principle  of  the  proposal,  namely,  the  balancius  of  concessions  by  payment  in 
quantity  of  water,  reconsideration  of  the  whole  proposal  is  necessary. 

It  seems  desirable,  in  the  first  place,  to  agree  upon  a  general  principle  of 
division  of  the  water.  The  wide  variance  l)etween  the  proposals  of  the  parties 
to  the  present  discussion  seems  to  show  the  disadvantage  of  dealing  with  com- 
plicated details  without  a  definite  fundamental  principle  to  guide. 

The  principle  of  equal  sharing  of  benefits,  with  compensation  by  quantity 
of  water,  suggested  by  the  undersigned,  doubtless  has  a  disadvantage  in  de- 
pending for  its  application  upon  agreement  as  to  details. 

A  principle  which  is  free  from  this  objection  and  is,  moreover,  a  simple  one, 
is  that  of  equal  division  of  water  on  the  boundary  streams  (each  country  pro- 
viding for  its  existing  interests  out  of  its  share  of  the  water). 

Mr.  Newell  appears  to  prefer  this  principle,  though  he  does  not  state  defi- 
nitely that  he  accepts  it  as  a  guiding  one,  and  some  of  his  suggested  amend- 
ments to  the  proposal  of  May  1  do  not  accurately  accord  with  it.  A  similar 
objection  lies  against  the  draft  treaty,  which  purported  to  be  based  upon  the 
principle  of  equal  division,  but  in  its  details  did  not  well  provide  for  carrying 
it  out  in  practice. 

And  so  Mr.  King  proposes  that  the  "  boundary  waters  " — the  term 
perhaps  is  not  used  accurately  here,  but  undoubtedly  he  means  the 
waters  crossing  the  line — proposes  a  division  of  the  boundary  waters 
upon  the  basis  of  an  equal  share  after  the  priorities  of  each  State 
have  been  satisfied.  And  that  was  the  principle  which  eventually 
found  expression  in  the  treaty.  Again  I  suggest,  if  your  honors 
please,  that  he  does  not  even  mention  the  matter  of  taking  considera- 
tion of  those  streams  which  do  not  cross  the  boundary. 

Col.  Ma(  I^^Es.  May  I  call  the  attention  of  my  learned  friend  to 
the  fact  that  that  proposal  contains  these  words :  "  Each  country 
providing  for  its  existing  interests  out  of  its  share  of  the  water  "  ? 

Senator  Walsh.  I  read  that — each  country  providing  for  its  exist- 
ing interests  out  of  its  share  of  the  water — that  is  to  say,  the  water 
was  to  be  divided  evenly  betAveen  the  t^vo  countries  and  the  prefer- 
ences or  appropriations  would  take  care  of  themselves;  that  is  to  say, 
Canada,  has  so  much  water  and  she  will  distribute  that  as  she  sees  fit, 
and  if  the  North  West  Canal  under  her  law  has  a  prior  right — and 
undoubtedly  it  has — it  would  come  in  for  a  first  allotment  out  of  her 
share,  and  so  on  each  side;  and  on  our  side,  say  Jones,  away  down  in 
Chinook,  being  the  first  appropriator  of  water,  he  would  satisfy  his 
appropriation  first  out  of  our  half.  And  the  man  that  has  the  last 
appropriation  simply  would  not  get  any.  That  was  the  proposition 
as  I  understand  it.  And  I  must  say  that  there  was  nothing  unfair 
about  it  either. 

I  come  now  to  the  draft  made  by  Mr.  Campbell,  which  reads  as 
follows — I  shall  read  the  greater  portion  of  that.  This  is  found  on 
page  93  and  reads  as  follows: 

December  29,  1908. 

(1)  In  all  streams  which  cross  the  international  boundary,  the  waters  of 
which  are  used  for  irrigation,  each  country  shall  be  entitled  to  the  use  of  half 
the  total  natural  flow  as  ascertained  by  measurements  at  the  point  or  points 
where  such  streass  cross  the  international  boundary.  "  Natural  flow  "  means 
the  flow  of  each  river  system  from  all  its  sources  which  would  pass  the  point 
or  points  indicated  herein  if  no  artificial  obstruction  had  been  placed  in  the 
stream  or  any  of  its  tributaries  or  sources  and  if  no  water  had  been  diverted 
from  or  added  to  the  flow  before  reaching  the  point  or  points  indicated. 

(2)  The  determination  of  the  natural  flow,  the  measurement  of  the  water  to 
be  shared,  the  method  of  delivery  or  distribution  of  the  share  of  each  country, 
the  regulation  of  the  carriage  of  stored  water,  and  any  and  all  other  matters 
relating  to  the  distribution  of  water  used  for  irrigation  from  streams  which 
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cross  the  international  boundary  shall,  in  so  far  as  they  affect  the  interests  of 
both  countries,  be  subject  to  the  control  and  regulation  of  the  commission. 

(3)  Subject  to  such  regulations  as  may  be  established  by  the  commission, 
each  country  may  divert,  store,  or  use  its  share  of  the  water  of  any  stream 
so  divided  in  such  manner  as  to  it  may  seem  best. 

(4)  Rights  to  the  use  of  water  for  irrigation  now  or  hereafter  established 
within  the  territory  of  either  country,  on  any  stream  which  crosses  the  inter- 
national boundary,  shall  not  be  a  charge  on  the  share  of  the  other  country.  . 

(5)  The  failure  of  either  country  to  fully  exercise  the  right  agreed  upon 
to  have  the  total  natural  flow  of  streams  which  cross  the  international  boundary 
or  the  use  by  either  country  of  more  than  its  share  shall  not  add  to  or  "diminish 
the  right  of  either  country. 

(6)  If  as  a  result  of  the  construction  or  operation  of  works  for  the  carriage  or 
storage  of  ^rater  for  irrigation  from  any  stream  which  crosses  the  international 
boundary  or  as  a  result  of  the  total  or  partial  destruction  or  breaking  away  of 
such  works,  loss  or  damages  caused  to  the  property  of  either  country  or  to  the 
property  or  persons  of  the  citizens  of  either  country  the  government  of  the 
country  in  which  the  works  from  which  the  loss  and  damage  has  resulted  are 
situated  shall  be  responsible  for  the  payment  of  the  amount  of  such  loss  or 
damage  as  determined  by  the  commission,  and  the  commission  shall  have 
authority  to  take  such  steps  as  may  be  necessary  to  ascertain  the  amount  of 
such  loss  or  damage. 

(7)  When  water  is  diverted  from  one  stream  or  watershed  into  any  other 
stream  which  crosses  the  international  boundary  the  country  within  which 
such  diversion  is  made  shall  be  responsible  for  the  payment  of  the  amount  of 
such  loss  or  damage  as  may  be  determined  by  the  commission  to  have  resulted 
from  the  increased  flow  of  water  in  such  stream  and  of  the  amount  of  such 
expenditure  as  may  be  determined  by  the  commission  to  haA'e  been  made 
necessary  to  provide  for  the  safe  and  convenient  crossing  of  the  stream  in 
consequence  of  such  increased  flow,  and  the  commission  shall  have  authority  to 
take  such  steps  as  may  be  necessary  to  ascertain  the  amount  of  such  loss, 
damage,  or  expenditure. 

Xow.  I  do  not  understand  Mr.  Campbell  desired  to  express  any 
idea  here  different  or  varying  from  the  ideas  that  the  negotiators 
had  in  mind  all  the  time.  He  simply  uses  other  language  to  express 
the  same  idea.  And  you  will  observe  by  the  reading  of  it  that  it  does 
not  simply  throw^  every  idea  that  had  been  advanced  into  the  waste- 
paper  basket  and  introduce  a  new  and  entirely  novel  method  of  dis- 
tribution, but  it  picks  the  thing  up  where  he  foimd  it.  He  embodies 
in  his  draft  many  of  the  ideas  that  had  been  the  subject  of  discussion, 
and  some  of  which  in  principle  had  been  adopted,  and  puts  it  in  such 
shape  as  he  thinks  ought  to  be  acceptable  to  the  parties.  As  I  under- 
stand it.  he  is  expressing  the  same  idea  that  was  in  the  minds  of  all, 
but  using  different  language  to  express  it.  I  will  trace  the  origin  of 
some  of  his  language  directly  to  the  proposal  of  Mr.  Root  in  one  case, 
nnd.  I  think,  to  the  proposal  of  Mr.  King  in  another  case.  You  will 
notice  that  he  goes  on,  "  In  all  streams  which  cross  the  international 
boundary,  the  waters  of  which  are  used  for  irrigation,  each  country 
shall  be  entitled  to  the  use  of  half  where  such  streams  cross  the 
international  boundary."  I  have  read  all  this  already.  I  will  not 
repeat  it. 

Mr.  Gardnek.  Permit  me  to  call  your  attention.  Senator  Walsh,  to 
the  fact  that  you  have  been  running  under  high  gear  now  for  about 
three  hours,  and,  as  it  is  1  o'clock,  1  would  suggest  that  it  might  be 
acceptable  to  you  to  have  some  refreshment  before  proceeding. 

Senator  Walsh.  I  shall  be  very  glad  to,  Mr.  Chairman. 

Mr.  Gardner.  We  will  take  recess,  then,  until  half  past  2. 

(The  commission  adjourned  until  half  past  2,  and  at  the  hour  of 
half  past  2  the  sitting  was  resumed  as  follows 
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Senator  Walsh.  If  your  honors  please,  I  had  reached  consideration 
of  the  draft  of  the  treaty  proposed  by  Mr.  Campbell  and  had  read  it 
to  the  commission.  Now,  I  invite  your  attention  to  the  fact  that  not 
only  the  language  of  the  draft  thus  proposed  by  Mr.  Cam})bell  is 
taken  from  the  original  proposal  of  Secretary  Root,  showing  that  he 
had  the  correspondence  before  him  and  was  endeavoring  to  make  a 
draft  which  would  embody  the  ideas  which  had  theretofore  been 
agreed  upon  or  apparently  accepted.  For  instance,  in  the  first  para- 
graph of  his  draft  he  defines  what  is  meant  by  the  vrords  '*  natural 
hoAv."   He  says : 

"Natural  flow"  means  the  flow  of  each  river  system  from  all  its  sources 
Avhich  would  pass  the  point  or  points  indicated  hei'ein  if  no  artificial  obstruc- 
tions had  been  placed  in  the  stream  or  any  of  its  tributaries  or  sources,  and 
if  no  water  had  been  diverted  from  or  added  to  the  flow  V)ef(>re  reacliing  the 
point  or  points  indicated. 

Now,  if  you  turn  back  to  page  67  of  the  transcript,  you  will  find 
that  language  in  Mr.  Root's  draft.  It  is  subdivision  11,  on  page  66, 
and  reads  as  follows: 

11.  The  term  "  natural  flow  "  as  used  herein,  is  to  be  understood  as  the  flow 
of  the  river  system  in  question  which  would  pass  the  point  or  points  specified 
if  no  artificial  structure  had  been  placed  in  the  stream  channel,  and  if  no  water 
had  been  diverted  from  or  turned  into  it.  Such  natural  flow  shall  be  deter- 
minetl  by  the  commission  provided  for  in  paragraph  14. 

So  likeAvise  take  paragraph  5  of  Mr.  Campbell's  draft,  on  page  93, 
where  he  says: 

The  failure  of  either  country  to  fully  exercise  the  right  agreed  upon  to  have 
the  total  natural  flow  of  streams  which  cross  the  international  boundary  or 
the  use  by  either  country  of  more  than  its  share  shall  not  add  to  or  diminish 
the  right  of  either  country. 

That  is  practically  the  same  as  paragraph  3  of  Mr.  Root's  draft, 
on  page  65,  where  he  sa^^s : 

That  the  failure  of  either  country  to  fully  utilize  the  right  hereby  agreed 
upon  to  one-half  of  the  available  water  during  the  period  specified  in  paragraph 
2  shall  not  be  regarded  as  adding  to  or  diminishing  the  rights  of  the  other 
country. 

Xow.  on  the  same  page,  93.  is  a  further  draft,  suggested  by  Mr. 
Xewell.  which  contains  the  following  language  as  the  initial  para- 
graph : 

December  29,  1908. 

Tliar  the  waters  of  each  stream  flowing  acros.s  the  international  boundary 
shall  be  divided  equally  in  quantity,  as  nearly  gis  practicable  between  the  two 
countries ;  that  is  to  say,  the  waters  of  the  St.  Mary  River  and  its  tributaries 
crossing  the  international  boundary  shall  be  measured  as  they  cross  the  boun- 
dary and  an  equal  amount  ai)portioned  to  each  country,  due  allowance  being 
made  for  the  quantity  stored  above  the  point  of  measurement  in  reservoir  or 
reservoirs  constructed  by  the  United  States ;  also  the  waters  of  the  north  and 
south  branches  of  ;Milk  River  shall  be  measured  where  they  cr<»ss  from  the 
United  States  into  Canada,  and  the  main  Milk  River  and  its  tributaries  n)eas- 
ured  where  they  cross  from  Canada  into  the  United  States,  allowance  being 
made  for  any  water  diverted  or  stored  in  either  country  before  reacliing  the 
points  of  measurement. 

Then  Mr.  Newell  proceeds  Avith  his  draft,  as  f oIIoaa^s  : 

Inasmuch  as  the  water  of  the  rivers  have  wadely  different  values  at  different 
times  of  the  year,  and  have  a  special  value  during  the  irrigating  season,  this 
latter  shall  be  taken  as  including  the  time  from  April  1  to  September  30. 
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A  priority  to  the  right  to  the  use  of  a  portion  of  the  water  of  St.  Mary 
River  shall  be  recognized  as  appertaining  to  Canada  to  the  amount  of  400 
second-feet,  the  amount  now  put  to  beneficial  use ;  and  thus,  in  the  event  of 
the  natural  flow  of  St.  Mary  River  at  the  international  boundary  being  less 
than  double  this  amount — viz,  800  second-feet — then  the  United  States  shall 
waive  for  the  time  being  its  claim  to  the  full  equality  of  the  natural  flow  during 
the  irrigating  season,  as  above  defined,  and  shall  permit  a  full  flow  of  400 
second-feet  to  pass  the  boundary,  providing  this  is  furnished  by  the  stream  in 
its  natural  condition:  that  is  to  say,  water  shall  not  be  allowed  to  increase  in 
any  reservoir  or  reservoirs  constructed  by  the  United  States,  but  the  entire 
natural  flow  shall  be  allowed  to  pass  without  storage  or  diversion  through  the 
reservoirs  without  accumulation  therein  until  the  stream  yields  at  the  inter- 
niitional  boundary  400  second-feet,  but  the  United  States  does  not  assume  any 
obligation  to  maintain  this  priority  of  400  second-feet  by  means  of  water  pre- 
viously stored. 

On  the  Milk  River,  also,  there  shall  be  recognized  as  existing  a  priority  in 
the  United  States  to  an  extent  of  359  second-feet  of  the  natural  flow  of  Milk 
River,  and  this  amount  of  the  natural  flow  shall  be  allowed  to  pass  from 
Canada  into  the  United  States  without  diminution  of  the  natural  flow  of  the 
stream  during  the  irrigating  season  when  the  river  and  its  tributaries  yields 
this  quantity  or  a  less  amount.  Canada  assumes  no  obligation  to  supply  any 
natural  deficiency  in  Milk  River  to  maintain  359  second-feet,  but  shall  divert 
no  water  when  the  flow  falls  below  this  amount. 

Now,  we  come  to  the  draft  proposed  by  Mr.  Gibbons,  which  has 
been  heretofore  referred  to  and  which  comes  most  nearly  to  the  form 
that  it  eventually  took  in  the  treaty.  This  is  at  the  bottom  of  page 
94  of  the  transcript : 

Article  6.  It  is  agreed  that  for  the  use  of  irrigation  the  St.  Mary  and  Milk 
Rivers  (in  the  State  of  Montana  and  the  Province  of  Alberta)  and  their 
tributaries  are  to  be  treated  as  one  stream,  and  the  total  amount  that  can  be 
diverted  from  the  two  for  such  purpose  is  to  be  distributed  so  that  each  country 
shall  have  the  right  to  one-half  of  the  whole,  but  in  the  distribution  more  may 
be  taken  from  one  stream  and  less  from  the  other  by  each  country,  so  as  to 
afford  a  more  beneficial  use  to  each. 

It  is  agreed  that  there  exists  on  the  part  of  Canada  the  right  to  a  prior 
appropriation  of  360  second-feet  of  the  flow  of  St.  Mary  River  during  the  irri- 
gation season  betw^een  the  1st  of  April  and  the  31st  of  October,  inclusive, 
annually,  and  that  there  exists  a  similar  right  on  the  part  of  the  United  States 
to  a  prior  appropriation  of  360  second-feet  of  the  flow  of  Milk  River  during  the 
said  irrigation  season. 

The  channel  of  the  Milk  River  in  Canada  may  be  used  at  the  convenience  ot 
the  United  States  for  the  conveyance,  while  passing  through  Canadian  terri- 
tory, of  the  waters  of  St.  Mary  River  stored  in  the  United  States.  The  provi- 
sions of  article  2  of  this  treaty  shall  apply  fo  any  injury  resulting  to  property 
in  Canada  from  the  conveyance  through  the  Milk  River  of  the  waters  from 
the  St.  Mary  River. 

The  measurc^ment  of  the  water  so  to  be  used  by  each  country  shall  from  time 
to  time  be  made  jointly  by  the -properly  constituted  irrigation  officers  of  Canada 
under  the  direction  of  the  International  Joint  Commission  of  the  United  States 
and  Canada. 

Then  follows  the  draft  of  Mr.  Chandler  Anderson,  appearing  at 
page  97  of  the  transcript,  and  which  reads  as  follows : 

Aetice  6.  It  is  agreed  that  each  country  shall  have  the  exclusive  right  to 
one-half  of  the  natural  flow  of  the  St.  Mary  and  Milk  Rivers  and  their  tribu- 
taries, the  amount  thereof  to  be  determined  at  the  points  of  storage  and  diver- 
sion and  at  the  boundary  by  measurements  made  jointly  by  the  properly  con- 
stituted reclamation  and  irrigation  officers  on  either  side  of  the  boundary,  and 
the  channel  of  Milk  River  in  Canatla  may  be  used  at  the  convenience  of  the 
United  States  for  the  conveyance.  Mithout  interference,  while  passing  through 
Canadian  territory,  of  the  waters  of  either  river  stored  in  the  United  States 
and  constituting  any  part  of  its  one-half  share. 

The  provisions  of  article  2  of  this  treaty  shall  apply  to  any  injury  resulting 
to  nronpi'tv  ]u  C'ipa'^1"  fvm  r'^A  fonveyance  through  the  Milk  River  of  the 
waters  belonging  to  the  United  States. 


ST.  MAEY  AND  MILK  RIVERS. 


103 


It  is  further  agreed  that  there  exists  on  the  part  of  the  United  States  the 
right  to  a  prior  appropriation  of  400  feet  of  the  natural  flow  of  the  waters  of 
the  Milk  River  during  the  irrigation  season  between  April  1  and  September 
80,  annually,  and  that  there  exists  during  the  same  season  a  right  on  the  part 
of  Canada  to  a  prior  appropriation  of  an  equal  amount  of  the  natural  flow 
of  the  waters  of  the  St.  Mary  River,  and  during  the  period  above  mentioned 
such  prior  appropriations  shall  not  be  subject  to  reduction  by  the  other 
country. 

You  will  observe  that  though  the  word  tributaries "  is  not  re- 
stricted by  any  qualifying  clause  there,  the  language  following 
clearly  shows  that  he  used  it  in  the  sense  of  tributaries  crossing  the 
line.  And  that  draft  became  the  treaty  after  the  changes  had  been 
made  in  accordance  Avith  the  telegraphic  communication  found  at 
pages  97  and  98  and  to  which  I  have  heretofore  referred ;  showing, 
may  it  please  the  commissioners,  that  there  never  was  a  time  in  the 
course  of  all  these  negotiations  when  anything  else  v.  as  thought  of. 
and  that  whatever  form  the  language  took,  it  was  those  waters,  and 
those  waters  alone,  that  were  the  subject  of  debate  and  consideration 
and  contention;  and  that  at  no  time  was  it  suggested  from  any 
source  whatever  that  the  waters  of  those  other  streams  should  be 
taken  into  consideration  or  form  any  part  of  the  computation.  And 
therefore  I  submit,  if  your  honors  please,  that  if  there  were  no 
qualifying  clause  at  all,  and  if  the  treaty  referred  only  to  tribu- 
taries, the  negotiations  between  the  parties  would  force  the  com- 
mission to  the  conclusion  that  that  word  is  to  be  used  in  a  re- 
stricted sense  as  embracing  only  those  tributaries  which  actually 
cross  the  boundary  line. 

Now,  with  that  idea  in  mind,  we  can  very  well  understand  that 
when  the  two  countries  went  about  to  execute  the  treaty  neither  of 
them  ever  thought  of  establishing  measuring  stations  at  any  place 
except  at  the  international  crossings.  Then  the  four  joint  stations 
were  established  at  the  crossing  of  the  St.  Mary,  at  the  crossing 
of  the  two  forks  of  the  Milk  River,  and  at  the  eastern  crossing  of  the 
^lilk  River.  Xo  suggestion  was  made  of  the  establishment  of  meas- 
uring stations  at  the  mouths  of  the  rivers  or  upon  the  tributaries 
Avholly  within  one  or  the  other  country  at  all. 

^Ir.  Powell.  Were  any  measuring  stations  lestablished  at  the 
crossing  of  the  boundary  line  where  the  rivers  flowed  into  the 
Saskatchewan  ? 

Senator  AYalsh.  Not  on  the  tributaries ;  no. 

Mr.  Wyvell.  They  have  very  recently  been  established  since  the 
hearing. 

Mr.  Powell.  That  appears  to  arise  from  the  statute.  If  in  Avork- 
ing  out  the  treaty,  both  powers  had  put  stations  wherever  the  waters 
cross — it  seems  to  me  

Senator  Walsh.  Well,  I  just  figured  it  out  that  these  stations  were 
not  established  immediately,  as  my  recollection  of  the  testimony  is, 
but  from  time  to  time.  There  were  stations  adjacent,  which  were 
moved  to  the  international  boundary  line,  and  I  had  in  my  mind — 
possibly  justified  b}^  the  record,  and  possibly  not — that  the  con- 
troversy was  acute,  so  far  as  the  main  stream  was  concerned,  while 
the  controversy,  so  far  as  it  involved  the  tributaries  to  the  east,  was 
not  so  acute,  and  that  there  was  no  immediate  anxiety  with  regard 
toHhese  other  measiu^ng  stations,  which  were  permitted  to  bide  their 
time.  That  they  had  been  established,  I  was  not.  however,  aware. 
I  am  now  told  by  Mr.  Wyvell  that  they  are. 
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So  the  rule  is  that  where  the  parties  to  a  contract  or  treaty  have 
themseh  es  gone  about  and  acted  with  reference  to  the  subject  matter 
in  such  a  manner  as  to  indicate  their  understanding  of  the  treaty  it 
is  entitled  to  the  very  highest  degree  of  consideration  in  an  effort 
to  arrive  at  what  was  the  original  intention  in  respect  to  the  subject 
matter. 

Now,  I  want  to  refer  rather  hurriedly  to  the  want  of  a  suggestion — - 
so  far  as  the  printed  record  Avill  enable  me  to  speak — coming  from 
the  able  counsel  on  the  other  side,  as  to  just  exactly  how  you  would 
go  about  to  discharge  the  duty  Avhich  the  treaty  devolves  upon  you, 
on  a  basis  of  measurement  made  at  the  mouths  of  these  streams. 

Of  course  the  United  States  can  not  go  over  into  Canada  and  get 
any  w^ater  out  of  either  the  St.  Mary  River  or  any  of  the  tributaries 
of  that  river  after  the  water  is  over  in  Canada.  And  in  the  same 
way  Canada  can  not  come  over  into  the  United  States  and  get  any 
water  from  Milk  River  after  it  has  passed  the  boundary  line;  nor 
can  it  get  any  water  out  of  any  tributary  of  the  Milk  River  that  is 
wholly  within  the  State  of  Montana.  Each  country  must  make  the 
diversion  in  that  country — in  its  own  territory.  In  other  words, 
whatever  water  Canada  is  entitled  to  out  of  the  Milk  River  she  must 
take  out  in  Canada ;  and  the  United  States  will  be  entitled  to  her 
share  of  the  water  when  it  is  thus  divided  in  Canada.  And  it  goes 
without  saying  that  there  will  not  be  the  amount  of  water  to  divide 
there  which  you  find  down  at  the  mouth  of  the  river — that  is  to  say, 
the  natural  flow.  Now,  how  will  it  be  possible  to  divide  the  waters 
of  the  Milk  River  in  Canada  upon  the  basis  of  measurements  made 
at  the  mouth  of  the  Milk  River  so  that  each  country  shall  get  an 
equal  share? 

Mr.  Powell.  It  is  not  necessary  to  divide  the  water  of  any  one 
river  to  measure  it;  and  then,  of  course,  there  might  be  no  beneficial 
use  in  taking  waters  in  Canada  over  into  the  United  States.  And  we 
must  remember  that  the  treaty  calls  for  beneficial  use  of  the  water. 

Senator  Walsh.  True,  you  are  going  to  measure  them,  but  in  just 
the  same  way,  if  your  honors  please,  the  United  States  will  have  to 
divert  whatever  w^ater  it  can  divert  from  the  St.  Mary  River  in  the 
State  of  Montana,  and  there  will  not  be  the  amount  of  v/ater  in  the 
St.  Mary  River  to  divide  a])ove  the  crossing  that  you  will  find  down 
at  the  mouth  of  the  St.  Mar}^  River, 

Now,  referring  to  the  words  beneficial  use."  As  I  suggested  in 
the  opening,  I  am  impressed  with  the  fact  that  there  is  a  large 
amount  of  testimony  here  concerning  the  subject  of  beneficial  use,  as 
to  how  much  w^ater  they  need  down  in  the  Milk  River  Valley,  and 
as  to  whether  they  exercise  a  proper  care  in  conserving  the  water, 
and  whether  they  could  not  get  along  with  considerably  less  than 
they  use  if  they  exercise  judgment  in  the  utilization  of  the  water. 
All  of  these  matters  are  certainly  exceedingh^  important  in  a  case 
regarding  water  rights  when  a  court  is  endeavoring  to  arrive  at  a 
judgment  concerning  the  amount  of  water  that  any  contestant  ought 
to  have.  But  finally  the  court  reaches  a  conchision  and  makes  a 
judgment  and  aw^ards  to  this  man  100  inches  and  to  that  man  50 
inches  of  water. 

Now,  the  question  of  beneficial  use  is  passed — it  is  disposed  of.  ^o 
here,  if  your  honors  please,  when  we  came  to  negotiate  this  treaty, 
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the  question  of  how  much  water  was  needed  in  order  to  supply  the 
necessities  of  those  using  the  canal  of  the  Canadian  Northwest  Co., 
was  a  very  proper  matter  for  consideration,  and  so  likewise  a  question 
of  how  much  water  was  needed  for  the  beneficial  use  of  the  people 
in  Montana  was  likewise  a  proper  matter  for  consideration.  But 
the  judgment  is  passed  on  that  question.  Now,  it  does  not  make 
any  difference  to  us  whether  they  need  it  all  or  whether  they  do  not 
need  it  all.  If  the  Canadian  authorities  demand  the  500  second- feet 
of  water  in  the  St.  Mary  Eiver,  it  is  for  them  to  do  with  that  water 
as  they  see  fit.  We  can  not  deny  it  to  them  on  the  claim  that  they 
do  not  need  to  use  aOO  second-feet — that  is,  that  they  can  not  make 
beneficial  use  of  it.  They  may  properly  say :  "  We  are  entitled  to 
that  amount  under  the  treaty,  and  we  want  it." 

Now,  I  have  no  doubt  that  by  mutual  adjustment,  if  they  do  not 
need  that  much  water  in  Canada,  the  Canadian  representatives  will 
say :  "  We  do  not  need  that  much — we  have  had  fine  rains  in  our 
country,  and  it  will  be  quite  satisfactory  for  you  to  turn  us  in  300 
second-feet  for  the  time  being,"  or  our  representatives  in  Montana 
will  probably  say :  "  We  have  been  blessed  w^ith  abundant  rains  in 
the  Milk  Eiver  Valley,  and  we  understand  you  are  badly  in  need  of 
wate;:  up  there  in  Canada,  so  you  may  go  on  and  take  what  water  you 
need  out  of  the  river."  Of  course  they  would  naturally  be  courteous 
to  one  another  in  that  way.  But  that  is  not  what  I  am  talking  about 
at  all;  I  am  talking  now  about  what  are  the  rights  of  the  parties. 
And  in  discussing  the  rights  of  the  parties  there  is  no  occasion 
for  any  more  talk  about  the  question  of  beneficial  use.  You  are  en- 
titled to  500  second-feet  of  water  and  we  must  give  it  to  you  when- 
ever you  ask  for  it. 

Now.  the  words  "  beneficial  use,"  as  you  will  see  by  reference  to  the 
treaty,  are  used  only  with  regard  to  the  question  of  how  much  shall 
be  taken  from  one  river  and  how  much  from  another.  The  treaty 
says :  "  But  in  making  such  equal  apportionments  more  than  half  may 
be^  taken  from  one  river  and  less  than  half  from  the  other  by  either 
country  so  as  to  afford  a  more  beneficial  use  to  each." 

Mr.  Powell.  In  otlier  words,  to  divide  the  water  as  required. 

Senator  Walsh.  Yes ;  exactly ;  but  the  point  is  that  each  nation  is 
entitled  to  so  much  anyway.  It  is  not  at  all  a  question  of  how  much 
each  wishes  for  beneficial  use;  it  is  only  a  question  of  where  the 
water  shall  be  derived  from  in  order  to  give  more  beneficial  use  to 
that  quantity  of  water.  I  have  just  read  the  language  of  the  treaty 
in  that  respect.  But  there  is  no  doubt  that  each  country  is  entitled 
to  half  of  the  total  flow,  and  we  can  not  stop  to  inquire  whether  you 
are  putting  it  to  beneficial  use  or  not.  Nor  can  this  commission  be 
called  upon  to  say  anj^thing  about  that. 

The  specific  amount  to  which  each  should  be  entitled  was  declared 
in  the  treaty  for  the  purpose  of  getting  rid  of  that  question.  In  the 
negotiations  between  the  parties,  as  you  follow  them  down,  reference 
is  made  to  the  doctrine  of  beneficial  use,  and  it  was  originally  sug- 
gested that  the  division  ought  to  be  made  upon  that  basis.  But 
when  the  final  draft  was  made,  the  words  "beneficial  use"  were 
simply  applied  to  the  question  as  to  where  the  amount  should  be 
taken  from,  whether  from  one  river  or  from  the  other. 

Now,  that  leads  me  to  this  observation:  You  will  have  noticed  that 
in  these  negotiations  as  they  were  carried  on  from  time  to  time 
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an  effort  was  made  to  fix  the  particular  period  in  which  the  United 
States  might  take  all  the  water  of  the  St.  Mary  River  and  store  it,  , 
but  as  w^as  suggested  by  Mr.  King  in  one  of  his  letters^  they  were  I 
unable  to  arrive  at  any  satisfactory  conclusion  with  respect  to  that. 
It  has  been  suggested,  if  your  honors  please,  that  the  distribution 
must  be  made  upon  the  basis  of  the  total  annual  flow,  and  that  you 
should  say  how  the  total  annual  flow  should  be  divided  and  dis- 
tributed. I  do  not  think  so.  If  I  had  a  controversy  with  my  neigh- 
bor concerning  the  priority  of  right  to  the  water  of  a  stream,  I  would 
make  this  proposition  to  him :  I  would  say  to  him,  I  think  my  right  i 
is  just  as  good  as  yours  is,  and  you  probably  believe  that  your  right 
is  just  as  good  as  mine  is.  Let  us  settle  this  matter  in  this  way — I 
will  give  you  three- fourths  of  the  annual  flow  of  this  river,  and  I 
will  content  myself  with  one-fourth.  I  would  give  him  the  flow  dur- 
ing every  month  in  the  year  except  the  months  of  May,  June,  and 
July;  he  could  have  all  the  rest.  And  distribution  on  the  basis  of  ' 
the  annual  flow  puts  you  back,  if  your  honors  please,  among  the 
mazes  that  confronted  the  gentlemen  who  were  burdened  with  the 
duty  of  making  the  treaty,  and  who  abandoned  it  as  an  utterly  impos- 
sible proposition.  Why,  let  us  assume  that  the  total  annual  flow  of  a 
stream  is  1,000  second-feet,  and  it  is  distributed  regularly  throughout 
the  year.  I  do  not  care  who  gets  that  water  in  October,  November, 
December,  January,  February^  March,  and  probably  in  April — unless 
of  course  I  have  a  storage  reservoir — if  I  may  have  it  in  the  months 
of  May,  June,  and  July.   That  is  all  I  care  for. 

Now,  if  your  honors  please,  I  think  the  language  of  the  treaty  is 
quite  plain  in  that  regard,  where  it  says  "  The  High  Contracting 
Parties  agree  that  the  St.  Mary  and  Milk  Rivers  and  their  tributaries 
(in  the  State  of  Montana  and  the  Provinces  of  Alberta  and  Sas- 
katchewan) are  to  be  treated  as  one  stream  for  the  purposes  of  irri- 
gation and  power,  and  the  waters  thereof  shall  be  apportioned 
equally  between  the  two  countries,  but  in  making  such  equal  appor- 
tionments more  than  half  may  be  taken  from  one  river  and  less  than 
half  from  the  other  b}^  either  country,  so  as  to  afford  a  more  bene- 
ficial use  to  each."  The  State  of  Montana  or  the  Government  of  the 
United  States  has  no  right  to  take  all  the  water  of  the  St.  Mary  River 
in  the  month  of  December  and  put  it  into  their  storage  basin.  The 
Government  of  Canada  at  the  present  time,  as  I  understand,  has  no 
storage  basin  on  their  side  of  the  line,  but  it  does  not  follow  that  they 
may  not  build  one  there,  and  when  they  do  build  one,  they  are  as 
much  entitled  to  one-half  the  flow  of  the  St.  Mary  River  in  the  month 
of  December^  as  the  Government  of  the  United  States.  And  this 
commission  has,  in  my  judgment,  no  power  to  deny  them  that  right. 
At  the  present  time  they  haven't  it,  and  they  may  be  moved  to  say 
to  us  "  Now  this  water  is  running  away  here,  and  if  you  care  to  take 
the  entire  flow  of  the  St.  Mary  River  during  the  winter  season  we 
shall  not  interpose  any  objection."  I  fully  expect  that  they  will  do 
that.  I  expect  that  if  the  Canadian  Government  or  local  parties  by 
their  authority  should  establish  a  storage  basin  in  the  valley  of 
the  Milk  River  in  Canada,  and  we  have  no  storage  basin  down  below, 
and  they  should  say  to  us,  "  Now,  this  water  will  simply  run  away, 
and  we  would  like  to  take  the  entire  flow  of  the  Milk  River,"  we 
would  probably  say  "take  everything  you  care  for,  provided  you 
leave  enough  w^ater  to  supply  our  stock."    But  that  of  course  is  a 
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matter  of  courtesy  and  a  matter  of  arrangement  and  not  in  any  way  a 
matter  of  right  under  the  treaty.  As  a  matter  of  right  the  Canadian 
Government  can  impound  one-half  of  the  flow  of  the  Milk  River  in 
the  month  of  December  or  any  other  month  they  see  fit  to  do  so. 

On  the  other  hand,  if  your  honors  please,  I  would  like  to  say  that 
I  have  not  found  any  justification  whatever  in  the  treaty  for  the 
distribution  of  the  waters  of  the  Milk  River  which  is  proposed  by  the 
learned  counsel  for  the  Canadian  Government,  appearing  at  page  48 
of  their  brief.  They  propose  as  follows:  That  the  St.  Mary  River 
up  to  a  maximum  flow  of  2,000  second-feet,  from  May  to  October  in- 
clusive, will  go  to  Canada,  and  then  that  the  St.  Mary  River  below^ 
the  A.  R.  &  1.  intake,  from  November  to  April  inclusive,  peaks  of 
over  2,000  second-feet  flood  flow  in  summer  shall  go  to  the  United 
States. 

Now,  I  can  not  find  any  justification  for  that.  That  means  that 
Canada  will  take  the  entire  flow  of  the  St.  Mary  River  during  the 
irrigating  season  of  the  year. 

Mr.  Powell.  And  as  much  more  if  they  could  get  it. 

Senator  Walsh.  Yes ;  they  are  entitled  to  500  second-feet,  or  three- 
fourths  of  the  flow  of  the  river  if  there  are  not  as  much  as  500  cubic 
feet  per  second.  The  one-fourth  of  the  flow  obviously  the  Govern- 
ment of  the  United  States  is  entitled  to  take.  Well,  it  is  proposed 
to  make  a  distribution  under  the  terms  of  the  treaty  by  which  Canada 
shall  take  2,000  second-feet  of  the  flow  of  the  St.  Mary  River,  and 
the  United  States  the  peak  flow  over  that.  I  suppose  there  would  be 
a  period  in  the  month  of  June  when  there  may  be  more  than  2,000 
second-feet  flow.  Then  Canada  is  to  have  the  St.  Mary  River  below 
the  A.  R.  &  I.  intake,  72,000  feet.  Of  course,  no  question  can  arise 
about  that.  If  she  does  not  get  it  by  the  treaty,  she  gets  it  because 
it  is  not  covered  by  the  treaty.  And  that  makes  the  distribution  of 
the  St.  ]\Iary  River  that  is  proposed  by  counsel. 

Then  the  distribution  of  the  water  of  the  Milk  River  is  taken  up. 
Let  me  make  a  comparison,  if  your  honors  please,  between  the  dis- 
tribution there  proposed  and  the  distribution  that  was  proposed  by 
Mr.  King  in  one  of  the  early  proposals  made  by  him — I  should  have 
said  that  the  proposal  gives  to  the  United  States  the  St.  Mary  River 
from  November  to  April,  that  it  proposes  that  the  United  States 
take  the  entire  flow  of  the  St.  Mary  River  from  November  to  April 
inclusive,  of  course  to  be  stored  in  the  Swift  Current  storage  basin. 
However,  as  I  suggest,  although  Canada  has  not  at  present  any 
storage  facilities  for  water  on  her  side  of  the  line,  she  may  at  any 
time  install  such  storage  facilities,  and  such  a  distribution  under 
such  circumstances  would  obviously  be  quite  contrary  to  the  terms 
of  the  treaty.  In  other  words,  it  is  proposed  that  Canada  take  the 
entire  flow  during  the  irrigating  season  and  the  United  States  take 
the  entire  flow  during  the  nonirrigating  season  for  purposes  of 
storage. 

Now,  let  me  show  you  what  Mr.  King  proposed.  He  made  a  pro- 
posal early  in  the  proceedings  very  much  more  to  the  advantage  of 
the  United  States  than  that :  He  proposed  that  the  St.  Mary  water 
for  storage  purposes  be  assigned  to  the  United  States  for  the  months 
of  November.  December,  elanuary.  February,  and  March,  which,  you 
will  observe,  is  exactly  the  same  period  that  is  proposed  here.  Then 
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he  proposes  that  for  the  remaining  months,  that  would  be  for  April, 
May,  June,  July,  August,  September,  and  October — it  stretches  it, 
there  a  little — that  Canada  be  entitled,  not  to  2,000  second-feet,  but 
to  1,400  second-feet,  I  am  referring  to  Mr.  King's  proposal  on  page 
84  of  the  transcript.  Then  he  proposes  that  of  the  St.  Mary  River 
the  excess  above  the  1,400  second-feet  should  be  divided  equally  be- 
tween the  two  countries,  instead  of  as  in  this  other  proposition  the 
excess  above  2,000  feet  going  to  the  United  States.  In  other  words, 
Mr.  King,  at  an  early  stage  of  the  proceedings,  proposed  a  division 
and  distribution  of  the  waters  of  the  St.  Mary  River  infinitely  better 
than  the  counsel  for  the  Dominion  of  Canada  now  asserts  they  are 
entitled  to  get  under  the  treaty  that  was  eventually  made.  This,  it 
seems  to  me,  is  a  further  and  a  very  powerful  argument  in  favor  of 
the  conclusion  that  the  construction  which  leads  to  that  result  must 
of  necessity  be  rejected  by  the  commission. 

But  now  let  me  call  your  attention  to  the  distribution  of  the  waters 
of  the  Milk  River.  No  comparison  can  be  made  of  the  distribution 
here  proposed  and  that  proposed  by  Mr.  King.  They  are  entirely  on 
different  lines.  But  the  distribution  proposed  here,  that  is  on  page 
48  of  the  brief  of  the  learned  counsel  for  the  Dominion  of  Canada, 
proposes  a  distribution  that  is  entirely  on  different  lines  from  that  of 
the  St.  Mary  River. 

Mr.  Powell.  Are  they  not  precisely  on  the  same  lines?    The  re- 
sults are  different,  but  are  the  methods  not  exactly  the  same  ? 

Senator  Walsh.  Well,  in  the  first  place,  Canada  is  to  take  20,000 
acre- feet  of  the  Milk  River  at  the  A.  R.  &  I.  Co.'s  intake  during  floods. 
NoAv,  I  suppose  that  means  that  the  amount  which  is  awarded  in  the 
distribution  to  the  United  States  is  satisfied. 

After  that  Canada  is  to  get  76,400  acre-feet  at  the  A.  R.  &  I.  Co.'s 
intake — St.  Mary  or  Milk  River  waters.  Now,  Canada  is  to  be  en- 
titled to  take  out  76,400  acre-feet  from  the  Milk  River  during  the 
irrigation  season  upon  this  basis.  And  it  must  be  borne  in  mind  that 
this  may  be  either  Milk  River  water  or  St.  Mary  River  water  stored ; 
that  is  to  say  that  if  there  is  not  enough  water  there  naturally  in  the 
Milk  River — that  is,  the  natural  flow  of  the  Milk  River — the  United 
States  is  to  let  enough  stored  water  down  to  them  so  that  they  may  • 
satisfy  their  allotment  of  76,400  acre-feet.  Now,  what  does  that 
mean?  The  irrigating  season  in  our  country  is  generally  regarded 
as  being  four  months— April,  May,  June,  and  July.  Really,  irriga-  « 
tion  does  not  ordinarily  commence  until  the  middle  or  the  latter  part 
of  April  and  goes  on  to  the  middle  of  July.  That  is,  we  will  say,  the 
15th  of  May  would  be  one  month,  the  15th  of  June  would  be  two 
months,  the  15th  of  July  would  be  three  months,  and  the  15th  of 
August  would  be  four.  If,  then,  during  the  irrigating  season  Canada 
was  supplied  with  76,400  acre-feet,  do  you  know  how  many  second- 
feet  that  would  be?  It  is  a  very  easy  computation — it  would' be  313 
second-feet  for  four  months.  j 

But,  if  your  honor  please,  as  a  rule  in  that  country,  and  along  the 
Milk  River,  they  do  not  commence  to  irrigate  as  early  as  that,  and 
they  do  not  conclude  as  late  as  that.    Really,  the  season  there — the 
irrigating  season — is  no  more  than  90  days.    Indeed,  we  plant  what  i 
we  call  90-day  oats  in  that  country.   It  is  so  called  because  it  is  ready  ' 
for  harvest  90  days  after  it  is  sown.    That  would  indicate  to  you  that 
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for  that  quality  of  grain  from  the  time  it  goes  into  the  ground  until 
it  is  in  the  shock  only  90  days  have  elapsed,  and  accordingly  you  can 
see  that  the  period  for  irrigation  for  ordinary  grain  is  only  90  clays. 
They  plant  this  90-day  oats  so  that  it  will  not  be  planted  so  early  that 
the  germination  will  be  retarded,  nor  so  late  as  to  be  attacked  by  the 
frost.  So  I  would  say  that  three  months  is  the  ordinary  irrigation 
period  in  the  northern  part  of  the  State  of  Montana. 

iSIore  than  that,  the  month  of  eTune  is  our  rainy  month.  I  think  the 
records  of  the  weather  bureau  will  show  that  there  is  more  precipita- 
tion in  Montana  in  the  month  of  June  than  any  other  month  of  the 
year,  and  perhaps  than  in  any  other  two  months  of  the  year.  In  fact, 
some  rather  adventurous  gentlemen  in  Butte,  Mont.,  will  lay  anyone 
a  small  wager  that  it  will  rain  25  days  in  the  month;  that  is.  there 
will  be  precipitation  of  some  kind,  either  rain  or  snow. 

So  you  will  see  that  in  our  State  we  are  not  ordinaril}^  troubled 
about  irrigation  in  the  month  of  June.  We  get  the  spring  thaws,  and 
the  ground  is  moist  during  the  latter  part  of  April  and  the  first  part 
of  May.  And  then  the  dry  period  comes,  say,  from  about  the  10th 
to  th?  20th  of  May,  and  continuing  during  the  latter  part  of  the 
month  of  INIa}^,  and  that  is  the  first  critical  period  in  the  irrigation 
season.  Then,  when  that  is  over,  the  farmer  feels  reasonably  safe  for 
the  month  of  June.  But  when  it  gets  along  about  the  4th  of  July 
things  begin  to  dry  up,  and  he  needs  irrigation  water,  and  he  needs 
it  very  badly. 

So  that  out  of  the  90  days  that  I  have  set  as  the  time  when  water 
is  needed,  you  can  practically  eliminate  30  days  when  you  do  not 
need  any  water  at  all.  If  you  do  not  eliminate  the  30  days  and  take 
the  TG.400  acre-feet  during  these  three  months,  you  would  take  420 
second-feet  out  of  the  Milk  River.  And  if  you  do  cut  out  those  30 
days,  and  reckon  the  irrigation  period  as  00  days,  you  would  take 
out  636  second-feet  from  the  Milk  River  and  still  supply  only  your 
76,400  acre-feet.  Perhaps  ^Ir.  Xewell  would  be  kind  enough  to  verify 
my  figures.  They  are  not  exact,  but  they  will  do  for  all  practical 
purposes. 

XoAv,  what  does  that  mean  ?  Mr.  Newell  says  in  his  testimony,  and 
it  is  not  disputed  at  all,  that  there  are  rarely  500  cubic  feet  of  water 
per  second  in  the  Milk  River  at  the  eastern  crossing  at  any  time 
during  the  irrigating  season,  and  possibly  Commissioner  Magrath 
will  be  able  to  recall  something  about  the  facts  himself. 

When  an  appropriation  was  made  for  the  Canadian  Canal  it  was 
an  appropriation  of  500  cubic  feet  per  second,  or  the  flow  of  low 
water,  as  my  recollection  is,  and  1,500  feet  in  high  water,  evidently 
recognizing  that  except  in  periods  of  flood,  500  cubic  feet  per  second 
was  the  limit  of  the  water  that  could  be  taken  out  of  the  Milk  River. 

Xow.  their  proposal  is  then,  that  instead  of  the  natural  flow  of  the 
Milk  RiA'er  being  divided  after  the  priority  is  satisfied,  that  the 
Canadian  Government  will  take  it  all.  Indeed,  if  your  honors  please, 
the  distribution  does  not  even  take  into  consideration  the  priority 
created  by  the  treaty,  and  granted  to  the  users  of  water  in  the  United 
States  nor  to  the  users  of  the  waters  of  the  St.  Mary  River  in  Can- 
ada :  and  then  the  northern  tributaries  of  the  Milk  River  which 
cross  the  boundary  line  are  divided  as  follows : 

Northern  tributaries  of  Milk  River  stored  or  diverted  by  Canada,  to  Canada 
136.000  acre-feet,  and  54,000  acre-feet  to  tlie  United  States. 
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That  makes  190,000  acre-feet,  of  which  the  United  States  get  54,000 
and  Canada  gets  136,000.  If  your  honors  please,  this  plan  proposed 
in  the  brief  of  counsel  is  plainly  not  in  pursuance  of  the  treaty.  To 
enforce  it  would  be  to  make  a  new  treaty.  It  serves  to  enforce  the 
point  heretofore  made  that  it  is  impossible  to  divide  the  waters  of 
the  streams  in  question  consistently  with  the  terms  of  the  treaty  on 
the  basis  of  measurements  made  at  their  mouths.  I  must  say  that  I 
feel  like  apologizing  to  the  court  for  consuming  so  much  of  your 
time.  I  thank  you  cordially  for  the  attention  you  have  given  to  my 
discussion  of  the  subject. 

Mr.  (tardner.  Is  there  any  other  representative  who  cares  to  be 
heard  at  this  time?  . 

Mr.  Wt\^ell.  I  do  not  think  so,  unless  Mr.  Mitchell,  the  assistant 
attorney  general  of  the  State  of  Montana,  would  like  to  say  some- 
thing. 

Mr.  Mitchell.  May  it  please  the  commission,  in  view  of  the  very 
exhaustive  and  masterful  arguments  that  have  been  made  here  in 
behalf  of  the  United  States,  I  do  not  feel  that  I  should  consume  any 
of  your  time.  During  the  past  few  years  the  State  of  Montana  has 
been  going  through  a  very  remarkable  development.  The  home- 
stead lands  are  being  taken  up,  the  open  range  is  being  exhausted, 
and  the  farmers  have  to  pasture  or  herd  their  cattle.  In  the  past 
there  has  been  plenty  of  homestead  land  upon  which  the  cattle  could 
graze,  but  now  they  have  to  take  up  more  intensive  farming.  High 
prices  of  wheat  have  been  driving  the  farmer  westw^ard  into  what 
they  call  the  cheap  Montana  wheat  lands.  This  means  that  Montana 
has  got  to  farm  more  intensively,  and  that  means  more  irrigated 
farming.  They  have  to  begin  to  raise  more  alfalfa  to  feed  their 
stock.  For  that  reason  this  proposition  is  of  very  vital  interest  to 
the  State  of  Montana,  and  I  sincerely  hope  that  the  commission  Avill 
give  due  consideration  to  the  interest  of  the  farmers  of  Montana  in 
this  particular  matter. 

I  think  it  has  been  conservatively  estimated  that  there  are  about 
V  million  acres  of  irrigable  land  in  the  Milk  River  Valley.  An  aver- 
age farm  of  irrigated  land  is  not  over  80  acres,  but  considered  for 
purposes  of  this  statement  100  acres.  That  would  mean  10,000  irri- 
gable farms  in  the  Milk  River  Valley,  and  I  think  you  can  under-  ' 
stand  how  very  important  this  matter  is  to  the  farmers  of  the  State 
of  Montana,  in  view  of  their  desire  to  get  their  equitable  share  of 
this  water  for  the  purpose  of  irrigating  those  farms  upon  which  the 
future  development  of  that  section  of  Montana  so  very  greatly  de- 
pends. 

Mr.  Gardner.  Do  you  mean  that  there  are  that  many  farms  in 
Montana,  or  in  the  entire  valley  ? 

Mr.  Mitchell.  In  the  Milk  River  Valley  I  understand  the  total 
area  is  some  9,000,000  acres,  and  the  record  in  one  place,  I  think, 
states  that  there  are  about  a  million  irrigable  acres  of  land.  You  can 
see  the  great  number  of  farms  that  depend  upon  water  in  the  Milk 
River  basin.  I  speak  of  this  to  call  the  attention  of  the  commission 
to  the  very  vital  interest  that  the  State  has  in  this  matter.  It  has 
been  physically  impossible  for  the  Attorney  General's  office  to  give 
the  attention  to  this  matter  that  it  demands.  It  has  been  taken  care 
of  very  ably  by  our  distinguished  Senator  from  Montana  and  by 
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Judge  King  of  the  Reclamation  Service,  and  we  have  not  devoted  the 
attention  to  it  that  it  demands,  but  I  want  to  simply  state  to  the  com- 
mission in  behalf  of  the  State  that  they  are  very  vitally  interested  in 
this  matter.  It  is  for  you  to  determine,  and  I  sincerely  believe  they 
will  be  satisfied  with  the  determination  in  the  hands  of  this  com- 
mission. 

Mr.  Wyvell.  Mr.  Chairman,  there  is  another  matter  which  I  desire 
to  bring  to  the  attention  of  the  commission  in  this  connection  and 
which  I  have  already  discussed  with  Col.  Maclnnes,  but  in  order  not 
to  interrupt  the  procedure  I  think  it  would  be  more  agreeable  to 
wait  until  after  he  is  heard  before  I  bring  it  to  the  attention  of  the 
commission. 

Mr.  Gardner.  Is  that  acceptable  to  you,  Col.  Maclnnes  ? 

Col.  MacInnes.  It  is  quite  acceptable.  I  would  like  to  ask  the 
commission's  permission,  Mr.  Chairman,  for  Mr.  Dennis  to  be  al- 
lowed to  address  the  commission,  as  by  doing  so  now  he  will  be  able 
to  catch  an  early  train. 


STATEMENT  OF  MR.  J.  S.  DENNIS,  ON  BEHALF  OF  THE  CANADIAN 

PACIFIC  RAILWAY. 


Mr.  Dennis.  Mr.  Chairman  and  gentlemen,  on  behalf  of  the  Cana- 
dian Pacific  Railway,  who  are,  I  suppose,  the  most  interested  parties 
on  our  side  of  the  line,  relative  to  the  use  of  the  water  of  the.  St. 
Mary  River,  I  would  like  to  say  that  our  general  counsel  feels  that 
we  should  be  given  an  opportunity  of  considering  and  answering, the 
\ery  extended  and  very  exhaustive  presentations  of  this  case  which 
have  been  put  before  the  commission  by  Judge  King  and  Senator 
Walsh.  He  feels  that  as  far  as  we  are  concerned  our  position  relative 
to  this  matter  was  very  clearly  dealt  with  at  the  hearing  in  St.  Paul 
in  May,  1915,  and  that  we  considered  the  case  closed  at  that  time,  and 
now  that  it  has  been  seen  fit  by  the  commission  to  reopen  it  in  the 
sense  of  admitting  arguments  on  the  part  of  those  representing  the 
United  States,  that  while  it  is  quite  possible  that  the  counsel  for  the 
Dominion  Government  may  feel  disposed  to  follow  these  gentleman 
b}^  presenting  his  argument,  the  Canadian  Pacific  Railway,  as  one 
of  those  who  took  part  in  the  original  hearing  and  as  the  party 
that  is  most  interested  in  the  waters  of  the  St.  Mary  River  due  to 
the  fact  that  they  own  the  Alberta  Railway  &  Irrigation  Project, 
should  be  given  an  opportunity  of  considering  the  case  as  presented 
to-day  and  submit  a  written  brief  in  reply. 

Mr.  Tawney.  Do  you  desire  the  opportunity  of  submitting  a  brief 
or  presenting  an  oral  argument? 

Mr.  Dennis.  I  think  probably  the  desire  is  that  we  should  submit 
a  written  brief.  I  do  not  think  it  is  desired  unless  that  request  is 
made  on  behalf  of  the  Dominion  Government  that  the  commission 
should  sit  again  to  hear  this  case,  but  our  general  counsel  certainly 
feels  that  he  should  be  given  the  opportunity  of  considering  in  de- 
tail these  very  interesting  arguments  that  have  been  advanced,  very 
elaborate  arguments  in  a  great  many  wa3^s,  many  of  which  were  not 
before  the  commission  at  the  time  of  the  original  hearing,  and  put- 
ting before  the  commission  our  views  relative  thereto.  If  that  meets 
with  the  approval  of  the  commission,  I  would  not  ask  that  we  should 
be  heard  any  further  at  this  meeting.  I  do  not  propose,  of  course, 
Mr.  Chairman  and  gentlemen  of  the  commission,  attempting  to  deal 
with  any  of  the  questions  that  have  been  discussed,  because,  after  all, 
they  are  very  largely  legal  matters  or  matters  of  construction  and, 
naturally,  the  larger  array  of  legal  talent  we  have  considering  them 
the  greater  number  of  constructions  that  will  be  put  upon  them. 

There  are  one  or  two  physical  facts  as  we  see  them  with  reference 
to  this  matter  that,  as  an  engineer  and  from  an  engineering  stand- 
point, possibly  I  might  be  allowed  to  refer  to  very  briefly. 

The  fact  that  this  treaty  was  the  outcome  of  a  certain  discussion 
which  took  place  at  the  meeting  of  the  International  Irrigation  Con- 
gress in  Albuquerque,  as  referred  to  by  Senator  Walsh,  resulted  from 
the  additional  fact  that  at  that  time  the  question  of  the  possibility 
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of  the  diversion  of  the  water  of  St.  Mary  Kiver  south  of  the  inter- 
national boundary  was  going  to  leave  without  any  water  the  first 
irrigation  system  which  had  been  undertaken  on  our  side  of  the  line, 
and  at  that  congress  the  whole  question  of  these  international  waters 
came  up  for  discussion  as  a  result  of  the  dispute  between  the  United 
States  and  Mexico  regarding  the  division  of  the  waters  of  the  Rio 
Grande.  The  gentleman  representing  Mexico  and  myself  repre- 
senting Canada  at  that  time  decided  to  endeavor  to  get  that  con- 
gress to  pass  a  resolution  inviting  the  cooperation  of  the  Govern- 
ments of  the  different  countries  in  a  consideration  of  these  questions. 
That  is  the  resolution  referred  to  by  Senator  Walsh. 

Mr.  Tawney.  That  resolution  is  incorporated  into  the  record? 

Mr.  Dennis.  Yes ;  it  is  in  the  record.  That  was  the  initial  step  to 
attempt  to  protect  on  our  side  of  the  line  the  proposed  then-called 
Canadian  Northwest  irrigation  scheme.  It  was  followed,  as  has 
been  so  very  concisely  and  at  the  same  time  eloquently  set  forth  by 
Senator  Walsh,  b}^  negotiations  which  finally  resulted  in  this  treaty. 

The  physical  fact  that  I  would  like  to  bring  to  your  attention  is 
this,  that  the  so-called  A.  R.  &  1.  Canal — the  then  Canadian  North- 
west Irrigation  Co.'s  canal — was  commenced  and  carried  on  for  the 
diversion  of  Avater  from  St.  Maiy  River  before  any  work  was  under- 
taken at  all  to  construct  the  canal  on  the  south  of  the  boundary  to 
divert  the  water  of  the  St.  Mary  River  to  lands  in  the  lower  Milk 
River  Valley.  I  think  that  some  of  the  preliminary  surveys  or 
original  investigations  relative  to  the  possibility  of  diverting  the  St. 
Mar}^  River  directly  or  through  the  Milk  River  for  the  purpose  of 
irrigating  land  in  the  lower  valley  of  the  Milk  had  been  carried  on 
at  that  time,  but  the  actual  construction  work  of  an  irrigation  sys- 
tem to  utilize  the  Avaters  of  the  St.  Mary  River  was  that  of  the  A.  R. 
&  1.  Canal  north  of  the  boundary. 

That  companj^  invested  a  very  considerable  amount  of  money. 

Mr.  Tawxey.  Mr.  Dennis,  was  the  work  of  constructing  the  di- 
version canal  on  St.  Mary  Lake  into  the  bed  of  the  Milk  River  com- 
menced before  the  conclusion  of  this  treaty  between  Great  Britain 
and  the  United  States  or  afterwards? 

Mr.  Dennis.  Well,  Mr.  Commissioner,  that  I  could  not  anSwer. 
I  am  of  the  opinion  that  the  preliminary  surveys  were  completed, 
but  whether  actual  construction  work  was  undertaken  before  the 
treaty  was  signed  or  not,  I  could  not  say. 

Mr.  Tawney.  Well,  was  the  project  adopted  by  Congress  prior  or 
subsequent  to  the  conclusion  of  this  treaty? 

Mr.  Dennis.  That  I  could  not  answer  either.  I  am  of  the  opinion 
that  the  project  was  one  of  those  included  in  the  program  of  the 
Reclamation  Service  prior  to  the  time  the  treaty  was  entered  into. 

Mr.  Tawney.  What  I  wanted  to  ascertain  for  my  own  informa- 
tion in  this  connection  was  whether  or  not  the  project  was  author- 
ized by  the  Congress  of  the  United  States  before  or  subsequent  to 
the  conclusion  of  this  treaty. 

Mr.  Dennis.  That  I  could  not  answer,  sir.  The  point  I  was  try- 
ing to  make  was  that  the  actual  construction  of  an  irrigation  system 
for  the  diversion  of  water  from  the  St.  Mary  River  had  been  com- 
menced prior  to  the  carrying  out  of  the  treaty. 

Mr.  Tawney.  On  your  side? 
3670—17  8 


114 


ST.  MARY  AND  MILK  ElVEES. 


Mr.  Dennis.  Yes;  on  our  side,  and  before  any  construction  work' 
was  done  on  the  south  side.  That  system  has  been  extended  and 
elaborated  since  it  was  purchased  by  the  Canadian  Pacific  Railway 
Co.,  and  we  now  have  applications  from  people  living  in  the  dis- 
trict which  could  be  served  by  an  extension  of  it,  to  have  the  canal 
system  extended  to  irrigate  their  lands.  We  have  had  contracts 
offered  us  under  which  the  people  owning  the  land  have  undertaken 
to  pay  the  sum  of  $10  an  acre  for  the  purpose  of  constructing  the 
canal  system  to  carry  the  water  to  their  land. 

That  would  mean  that  if  those  schemes  are  adopted  and  carried  out : 
the  irrigable  area  will  be  very  materially  extended.  The  limitation 
of  its  extension  is  entirely  dependent  upon  the  water  supply.  There 
has  been  invested  in  that  system  up  to  date  some  millions  of  dollars, 
and  with  the  extensions  there  will  be  some  $200,000  or  $300,000  addi- 
tional invested.  So  that  our  particular  interest  in  this  question  is 
based  upon  the  fact  that  this  money  is  invested  there,  the  scheme  is 
there,  the  people  are  there,  and  they  are  dependent  upon  this  water 
supply ;  and  while  we  have  very  little  fear  that  whatever  division  of 
the  water  may  be  decided  upon  by  the  commission  the  rights  there  will 
be  protected,  we  at  the  same  time  think  that  the  people  living  under 
that  system  and  in  the  country  which  could  be  served  by  an  extension 
of  that  system  are  just  as  much  entitled  to  consideration  and  to  the 
same  consideration  as  the  people  living  under  the  systems  which 
were  in  existence  in  the  lower  Milk  River  Valley  when  this  treaty  was 
entered  into,  or  in  any  district  that  could  be  reached  by  extensions  of 
those  systems. 

If  the  priorities  or  vested  rights,  as  I  call  them,  which  existed 
when  this  treaty  was  entered  into  are  met  and  covered  by  the  500  feet 
granted  Canada  and  the  500  feet  granted  to  the  lower  Milk  River, 
then  I  do  not  see  why  w^e  are  concerned  at  all  about  all  this  discus- 
sion of  what  happens  with  the  rest.  I  can  not  personally  see  it  at 
all.  It  seems  to  me  that  the  vital  question  is  whether  the  vested  rights 
that  existed  at  that  time  in  the  lower  Milk  River  Valley  and  in  Canada 
are  protected  by  the  priorities  which  everybody  admit  came  to  either 
country  under  provisions  of  Article  VI  of  the  treaty. 

That  point  being  settled,  naturally  the  question  of  how  the  balance 
of  the  water  shall  be  divided  is  one  that  will  have  to  be  finally  dealt' 
with  by  the  commission.  When  that  time  comes  I  have  very  little 
doubt  in  my  mind  that  some  equitable  basis  can  be  arrived  at  that 
will  get  rid  of  these  troubles,  and  it  will  be  found  that  by  a  proper 
method  of  conserving  the  water  supply  in  tliat^  country  and  then  a 
proper  method  for  its  measurement  and  distribution,  the  requirements 
of  all  the  people  out  there  will  be  met. 

Mr.  Magrath.  You  spoke  about  extending  your  system. 

Mr.  Dennis.  I  refer  to  the  extension  of  the  system  east  of  Leth- 
bridge. 

Mr.  Magkath.  The  statement  was  made  at  the  last  hearing  that 
there  was  no  authorization  for  that  territory.  I  think  you  are  wrong. 
I  think  you  will  find  the  Taber  district  was  included  in  the  original 
authorization.    You  said  you  had  no  authority. 

Mr.  Dennis.  No;  we  are  proceeding  with  the  possibility  of  that! 
extension  under  the  assumption  that  the  authority  granted  originally  j 
to  the  Canadian  Northwest  Irrigation  Co.  covers  the  water  for  that 
distance. 
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Mr.  MiGNAULT.  Mr.  Dennis,  how  much  time  do  you  require  to  put 
in  3^our  brief? 

Mr.  Powell.  That  is,  how  much  time  after  getting  a  copy  of  the 
stenographic  report  of  this  hearing? 

Mr.  Dennis.  It  is  very  hard  for  me  to  answer  that.  I  do  not 
know  how  long  our  legal  department  will  take,  but  I  can  onl}^  promise 
that  it  will  be  done  with  the  very  least  possible  delay. 

Mr.  MiGXAULT.  Personally  I  would  be  anxious  to  see  this  matter 
concluded.  It  was  argued  nearly  two  years  ago,  and  the  sooner  your 
brief  is  put  in  the  sooner  the  commission  will  be  able  to  deal  vs^ith  the 
question.  It  would  necessarily  have  to  wait  until  your  brief  is  re- 
ceived. 

Mr.  Dennis.  I  can  only  say  in  reply  to  that,  Mr.  Mignault,  that 
I  will  point  out  to  Mr.  Beatty,  our  general  counsel,  that  the  reply 
should  be  put  in  at  the  earliest  possible  date,  so  as  not  to  cause  any 
further  delay.  AYe  naturally  are  desirous  of  having  the  commission 
rule  on  this  important  matter  at  as  early  a  date  as  possible.  We  feel 
it  has  been  outstanding  for  some  time,  and  while  we  are  not  suffering 
at  all  and  haA^e  ver}^  little  fear  that  an}^  of  our  friends  in  Montana 
are  going  to  take  any  immediate  action  that  will  cause  us  to  suffer, 
we  hope  that  the  commission  will  in  the  near  future  be  able  to  deal 
with  it. 

Mr.  Gardner.  Can  you  give  me  an  idea  of  how  much  water  it  takes 
to  irrigate  an  acre  for  a  season? 

Mr.  Dennis.  That  differs  very  materially  in  different  countries. 
Do  you  mean  in  our  country? 

Mr.  Gardner.  Yes. 

Mr.  Dennis.  Well,  under  our  law,  under  the  Province  of  Alberta 
in  our  existing  duty  of  water  which  is  fixed  by  law,  we  are  required 
to  proATde  about  2  acre-feet  during  the  irrigation  season.  I  think  in 
Montana  it  is  a  little  less  than  that. 

Air.  King.  Is  it  not  a  good  deal  like  asking  how  long  is  a  string? 

Mr.  Dennis.  Yes.  In  Canada  we  differ  some  from  the  States  on 
the  United  States  side  of  the  line  in  that  under  our  law  the  duty  of 
water  is  fixed.  In  many  of  the  States  of  the  Union  I  think  the  matter  ' 
of  the  duty  of  water  is  somewhat  doubtful.  That  is,  anybody  sup- 
plying water  for  irrigation  is  required  by  law  to  provide  a  certain 
definite  amount,  a  continuous  flow  of  water  during  the  irrigation 
season,  which  under  present  conditions  amounts  to  about  2  feet. 

Mr.  King.  Does  it  not  really  depend  upon  the  land  you  have  to 
irrigate? 

^Ir.  Dennis.  Xo:  it  is  not  a  variable  quantity  with  us  at  all;  it  is 
a  fixed  quantitv. 
Mr.  King.  Fixed  by  laAv  ? 

Mr.  Dennis.  It  is  fixed  by  law;  yes.  The  duty  of  water  under  our 
act  is  fixed  from  time  to  time  by  an  order  of  the  Minister  of  the  In- 
terior, and  at  present  it  amounts  to  about  2  acre-feet.  Of  course,  the 
next  year  it  might  be  varied  somewhat  and  we  might  be  required  to 
furnish  only  1  acre-foot. 

^Ir.  King.  You  say  "  by  our  law."   Do  you  mean  in  Canada  ? 

Mr.  Dennis.  In  Canada ;  yes. 

Senator  Walsh.  Reference  was  made  to  Montana.  We  have  no  act 
fixing  the  duty,  but  in  the  trial  of  water-right  cases  proof  is  made  as 
to  how  much  water  is  really  needed  to  irrigate  a  particular  tract  of 
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land.  In  the  absence  of  that  the  old  rule  has  been  an  inch  to  the  acre, 
and  an  inch  would  be  about  to  2J  acre-feet.  In  recent  years  a  very 
decided  opinion  has  taken  root.  I  think  the  Reclamation  Service 
have  taught  the  farmers  that  that  is  altogether  too  much  water,  and 
the  general  belief  now  is  that,  as  a  rule  in  our  State,  an  acre-foot  is 
all  that  is  necessary  when  it  is  judiciously  handled. 

Mr.  Wyvell.  If  the  commission  please,  in  view  of  the  fact  that 
Mr.  Dennis  has  brought  to  the  attention  of  the  commission  the  desire 
of  his  company,  the  Canadian  Pacific  Railwa}^,  to  submit  a  further 
brief  and  in  order  that  the  discussion  might  be  made  now,  I  want  to 
tell  the  commission  that  the  Secretar}^  of  State  very  much  desires  that 
the  Attorney  General  of  the  United  States  have  an  opportunity  to 
examine  the  facts  as  brought  out  by  the  hearings  that  have  been  had 
and  an  opportunity  to  appear  and  make  an  argument,  if  he  so  desires. 
I  am  not  certain  that  after  he  has  seen  the  very  complete  and  very  | 
clear  arguments  of  Senator  Walsh  and  Mr.  King  that  he  may  want  I 
to  argue  the  case,  but  I  must  ask  and  most  earnestly  request  that  he 
be  offered  an  opportunity  to  do  so. 

The  Secretary  of  State  has  personally  interested  himself  in  the 
matter.  Before  I  left  he  personally  requested  me  to  make  this  re- 
quest of  the  commission. 

Now,  as  to  time.  The  Attorney  General  would  like  at  least  three 
months'  time.  I  had  the  possible  suggestion  in  my  mind  that  since 
three  months  Avould  bring  the  hearing  in  August,  it  m.ght  perhaps 
be  better  to  fix  it  for  the  month  of  September. 

Mr.  King.  Mr.  Chairman,  if  I  may  be  pardoned  for  making  the 
suggestion,  since  the  attorney  representing  the  Dominion  of  Canada 
is  present,  I  will  suggest  that  he  be  heard  from,  and  that  all  present 
at  this  time  be  permitted  to  say  something  in  response  to  his  argu- 
ment, so  that  it  will  not  be  necessary  for  us  to  inflict  upon  this  com- 
mission any  further  argument  at  a  later  date.  That  is  to  say — and 
I  say  this  without  meaning  to  be  facetious  or  anything  of  that  kind — 
that  so  far  as  the  present  argument  is  concerned  the  matter  be  closed 
at  this  time.  If  the  Attorney  General  is  to  be  heard  from  that  is 
another  matter;  if  the  representative  of  the  Secretary  of  State  is  to 
be  heard  later  he  could  be  heard ;  but  I  suggest  that  we  be  afforded  ■ 
an  opportunity  at  this  time  to  close  up  the  argument  that  is  now 
before  this  honorable  commission. 

Mr.  Tawney.  Mr.  Chairman,  I  suggest  in  view  of  the  time  that 
lias  been  occupied  by  the  United  States  in  the  presentation  of  its 
case  at  this  hearing  that  the  matter  of  continuance  for  the  purpose 
of  filing  briefs  be  deferred  until  counsel  for  the  Dominion  Govern- 
ment has  been  heard  m  response  to  Judge  King  and  Senator  Walsh. 

Mr.  Gardner.  I  was  about  to  suggest  that. 

Mr.  MiGNAULT.  I  was  wondering  whether  Judge  King  would  tell 
us  in  a  few  words  what  is  the  present  status  of  the  diversion  project 
of  the  Reclamation  Service  in  Montana.  It  was  in  progress  at  the 
time  of  the  last  hearing,  and  I  am  not  exactly  certain  as  to  whether 
or  not  the  reservoirs  have  been  built. 

Mr.  King.  I  do  not  quite  catch  the  purport  of  your  inquiry. 

Mr.  MiGNAULT.  It  is  simply  to  get  the  present  status  of  the  diver-  j 
sion  project. 
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Mr.  King.  I  can  only  give  the  present  status  in  general  figures, 
and  that  is  that  it  means  that  a  great  deal  of  money  has  been  in- 
vested in  the  waj^  of  reclamation  work. 

Now,  if  the  representative  of  the  Canadian  Government  has  any- 
thing to  say  at  this  time  I  think  we  should  hear  him,  and  so  far  as 
the  Reclamation  Service  is  concerned  we  will  endeavor  to  close  our 
remarks  and  not  ask  for  a  further  hearing  before  this  commission. 

Senator  Walsh.  I  do  not  think  Judge  King  caught  the  import  of 
the  question  asked  by  the  commissioner.  I  think  I  may  say  that  the 
diversions  works  are  practically  complete,  and  that  the  irrigation 
service  will  be  prepared  to  make  the  diversion  during  the  present 
season. 

Mr.  GaPvDxek.  Does  that  include  the  storage  dam  at  the  mouth  of 
the  St.  Mary  Lake? 

Senator  Walsh.  Oh,  yes. 

Mr.  Wyvell.  I  took  means  to  inform  myself  on  that  point  b}^  con- 
sulting with  many  men  in  the  service,  Judge  King  being  away.  The 
siphon  and  the  canal  for  the  diversion  of  substantially  400  second- 
feet  have  been  completed,  it  being  understood  as  a  part  of  the  propo- 
sition that  during  this  irrigation  season  not  to  exceed  200  feet  per 
second  would  be  allowed  to  go  through  the  canal,  due  to  its  new 
construction.  The  so-called  Sherburne  Lake  storage  on  Swift  Cur- 
rent Creek  will  be  completed  probably  during  the  year.  It  is  almost 
completed  now.    That  will  store  substantially  75,000  acre-feet. 

Mr.  Powell.  Senator  Walsh,  I  inferred  from  what  you  said  that 
you  adopted  a  construction  of  Article  VI  of  this  treaty  to  the  effect 
tliat  the  equal  division  of  the  waters  begins  after  the  allotment  of  the 
prior  abstraction. 

Senator  Walsh.  Yes,  sir. 

Mr.  Powell.  If  the  prior  appropriation  is  only  100  and  400,  if 
that  is  all  they  would  get  out  ot  the  water,  then  after  that  the  division 
is  equal. 

Senator  Walsh.  Exactl3\  There  are  500  inches  going  across  the 
boundary  and  that  is  all. 

Mr.  Powell.  What  if  there  were  not  500? 

Senator  Walsh.  If  there  were  not  500  it  Avould  be  divided  three- 
fourths  and  one-fourth. 

Mr.  Powell.  And  then  after  that  it  would  be  equal? 
Senator  Walsh.  It  would  then  be  equal. 


ARGUMENT  BY  COL.  C.  S.  MacINNES,  K.  C,  ON  BEHALF  OF  THE 
GOVERNMENT  OF  THE  DOMINION  OF  CANADA. 


Col.  MacInnes.  May  it  please  the  commission,  since  the  commis- 
sion met  here  yesterday  for  the  purpose,  mainly,  of  hearing  an  argu-  j 
ment  by  Judge  King  on  behalf  of  the  Reclamation  Service  of  the  I 
United  States  we  have  had  the  benefit  and  the  opportunity  of  hearing 
not  only  his  remarks,  with  the  subtle  and  ingenious  argument  that  we 
may  have  to  go  so  far  afield  as  a  question  of  knowledge  to  the  parties  j 
negotiating  of  the  treaty-making  power  of  the  United  States,  but  we 
have  also  had  advantage  of  hearing  other  argument.   I  should  like, 
if  I  may.  Senator  Walsh,  to  refer  to  that  argument  as  a  most  able 
and  forcible  presentation  of  the  contentions  of  the  United  States, 
not  on  the  point  alone  to  which  w^e  had  expected  to  address  ourselves, 
but  on  the  whole  purview  and  all  the  aspects  of  this  case. 

While  I  am  unable  to  agree  or  to  concur  with  his  arguments,  even 
though  so  presented,  I  would  like  to  be  allowed  to  associate  myself 
with  his  graceful  remarks  as  to  the  functions  of  this  honorable  com- 
mission and  their  performance.  It  is  unnecessary,  I  think,  for  me 
to  refer  to  all  that  has  taken  place  in  the  past  by  this  commission,  in 
view  of  the  fact  that  the  situation  is  even  more  marked  to-day  owing 
to  the  relationship  of  the  two  countries  which  you  represent  and  on 
behalf  of  which  we  have  the  honor  to  appear  before  you. 

jN'ow  then,  as  to  the  argument.  I  have  traveled  this  road  with  the 
commission  before,  so  I  do  not  wish  to  take  up  longer  time  than  is 
necessary,  and  my  learned  friends  will  understand,  and  the  commis- 
sion w^ill  understand,  I  hope,  if  some  points  are  not  dealt  Avith  in  de- 
tail, that  there  are  already  written  arguments  before  the  commission. 

During  the  discussion  yesterday  and  to-day  we  have,  perhaps, 
gone  someAvhat  afar  from  the  article  itself,  and  I  would  therefore  • 
invite  your  attention  again  to  the  article.  What  is  the  article  and 
where  is  it?  The  article,  as  it  seems,  and  it  is  not  disputed,  is  a 
treaty  within  a  treaty.  The  treaty  relates,  as  Mr.  Commissioner 
Tawney  remarked  during  the  argument,  to  a  number  of  dilferent 
matters.  It  refers  to  a  number  of  waters,  to  a  certain  class,  and  the 
whole  of  a  class  of  waters.  This  particular  article,  however,  refers 
to  rivers  only,  to  tAvo  particular  rivers.  I  invite  your  attention  to 
that  for  this  reason,  that  there  Ave  find  the  natural  and  the  obvious 
reason  for  the  statement  or  descriptive  words  as  to  the  location  of 
these  rivers.  That  Avould  be  so  in  any  event;  but  here  we  know,  and 
it  is  a  matter  of  common  knowledge,  that  at  the  time  when  this 
treaty  was  being  negotiated  a  separate  agreement  Avas  being  nego- 
tiated Avith  regard  to  these  tAvo  rivers.  That  treaty  would  probably 
haA' e  contained  certain  preambles  as  to  the  localities  of  the  rivers  and 
as  to  the  property  in  question.  Then  this  article  was  dealt  Avith  along  j 
with  other  matters  and  was  put  into  this  treaty.  It  was  put  into  a  ' 
treaty  relating  to  a  number  of  other  rivers.  It  so  happens  that  there 
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are  other  rivers  of  the  name  of  St.  Mary.  As  a  matter  of  fact,  there 
is  one  which  is  also  a  boimdary  river.  That  is  a  river  with  which 
this  commission  has  dealt,  the  St.  Mary  River  at  the  Sault.  It 
seems  to  me,  therefore,  that  it  is  going  very  far  afield  to  seek  to  hang 
some  limiting  construction  as  to  the  operation  of  this  article  on 
words  which  were  put  there  for  a  reason  which  was  both  necessary 
and  obvious. 

If  that  be  so,  and  I  think  it  must  be  so,  it  cuts  the  ground  away 
entirely  from  any  suggestion  that  there  is  to  be  found  in  this  article 
itself  any  doubt  or  ambiguity  as  to  its  terms  taken  by  themselves. 
That  being  so.  we  are  at  once  face  to  face  with  this  proposition, 
which  is  acceded  to  by  all  counsel,  although  there  have  been  some 
minor  points  to  which  I  shall  refer  later,  and  that  is  if  in  a  contract 
or  in  a  treaty  you  find  language  which  is  free  from  ambiguity,  then 
you  must  construe  that  contract  or  that  article  according  to  the  lan- 
guage in  its  natural  terms. 

That  proposition  of  law  is  not  one  which  is  technical  or  established 
with  the  idea  of  shutting  out  something  that  might  properly  be  let 
in,  but  it  is  a  rule  which  has  been  established  for  the  safety  of  the 
parties  themselves.  If  it  were  otherwise,  if  when  language  were 
clear  you  Avere  to  look  at  previous  drafts  or  previous  conversations 
between  the  parties  and  to  interpret  the  contract  between  them,  not 
according  to  the  language  which  the}^  finally  adopted,  but  according 
to  the  language  which  they  had  used  and  they  had  then  rejected,  you 
would  be  very  likely  to  come  to  the  wrong  conclusion.  For  instance, 
apply  that  here.  The  suggestion  is  made  that  you  can  go  beyond 
this  article  to  written  drafts  which  have  passed  between  the  parties. 
It  so  happens  in  this  case  that  there  have  been  not  only  written  drafts, 
but  conversations  and  interviews  of  which  there  is  no  record.  And 
at  those  interviews  and  conversations  of  which  there  is  no  record  it 
may  well  be  that  there  was  elaborated  the  reasons  for  the  change  in 
language  which  is  found  adopted  in  the  final  draft.  But  even  if  all 
the  drafts  here  were  in  writing  and  this  change  had  been  found,  as  it 
is  alleged.  I  submit  that  nothing  could  be  more  likely  to  carry  out 
the  opposite  intention  than  to  assume  that  the  parties  intended  to 
continue  to  adopt  more  restricted  language  which  they  had  defi- 
nitely rejected  when  they  came  to  the  agreement  itself.  For  instance, 
take  the  suggestion  here,  the  drafts  which  have  been  made  and  which 
have  been  referred  to.  It  is  said  that  the  now  general  language  must 
be  cut  down  by  reason  of  those  drafts. 

I  invite  your  attention  to  pages  67  and  68  of  the  record,  contain- 
ing the  order  in  council  of  the  2d  of  March,  1908,  and  call  your 
attention  particularly  to  the  third  paragraph  on  page  68.  This  was 
the  reply  by  Canada  to  the  Root  proposition : 

That  for  these  reasons,  and  in  order  to  give  a  fair  measure  of  protection 
to  the  vested  rights  created  in  Canada,  this  country  should  receive  considerably 
more  water  than  the  proposed  treaty  provides  for  apportioning  to  it. 

Canada  there  expressly  stated  that  the  Root  proposition  was  not 
satisfactory  because  it  did  not  give  her  enough  water. 

Mr.  Powell.  What  is  that  proposition  again  ? 

Col.  MacIxnes.  That  proposition,  as  you  wdll  remember,  started, 
Mr.  Powell,  with  the  express  limitation  at  the  beginning  that  it  was 
referring  to  certain  waters  which  flowed  across  the  boundary.  That 
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is  not  found  in  the  final  article  at  all.  It  then  went  on  for  a 
division  between  them  as  therein  described,  but  it  did  not  cover  a 
complete  division,  as  Dr.  King,  of  Canada,  subsequently  pointed  out. 
It  did  not  cover  the  waters  over  and  above  2,000  second-feet,  and 
one  of  his  objections  to  the  Root  treaty  is  that  the  proposition  ought 
to  cover  all  the  water  that  was  available.  That  is  one  of  the  points 
I  am  making  here,  that  the  objection  on  the  part  of  Canada  to  the 
Root  proposal  was  that  it  did  not  cover  all  the  water  that  was  avail- 
able and  that  it  did  not  give  them  sufficient  water,  according  to  their 
vie^v  of  what  they  ought  to  get. 

Then,  on  page  88  of  the  record,  we  come  to  a  paragraph  of  a 
memorandum  from  Mr.  Newell  to  Dr.  King  of  the  15th  of  October, 
1908.   I  read  from  that  paragraph  as  follows: 

To  define  or  regulate  this  distribution  certain  rules  are  suggested ;  these  are 
subsidiary  to  the  general  scheme  of  equal  share.  This  is  regarded  as  extremely 
liberal,  as  nearly  all  the  waters  arise  in  the  United  States.  In  return  for  pro- 
tection of  an  equal  share  of  the  flow  the  United  States  suggest  that  Canada  give 
safe  conduct  down  Milk  River  for  the  share  of  stored  water  falling  to  the 
United  States.  Unfortunately  the  privy  council  minute  of  March  2,  1908, 
seems  to  indicate  that  Canada  is  not  satisfied  with  this  proposition  based  on 
equality. 

He  follows  that  with  these  significant  remarks : 

It  is  not  believed  that  any  proposal  to  give  Canada  more  than  half  the  water 
can  be  entertained,  although  the  details  as  to  how  this  half  may  be  ascertained 
are  open  to  discussion. 

So  that  while  it  seemed  to  Mr.  Newell,  as  a  negotiator,  impossible 
that  it  should  be  put  in  terms  as  more  than  half,  the  matter  could  be 
dealt  with  and  satisfactorily  adjusted  by  adopting  a  basis  which 
would  make  that  half  larger  or  smaller,  as  the  case  may  be. 

Mr.  Tawney.  Do  I  understand  you  to  say  that  more  than  one- 
half  of  the  waters  of  the  St.  Mary  and  Milk  Rivers  and  their  tribu- 
taries that  cross  the  international  boundary  were  to  be  distributed  to 
Canada,  and  the  difficulty  was  as  to  how  she  could  get  more  than 
her  one-hilf,  and  that,  therefore,  the  tributaries  wholly  within  the 
State  of  Montana  were  included  in  order  to  make  that  equal  divi- 
sion or  to  give  her  the  share  that  she  felt  she  was  entitled  to  ? 

Col.  ]\L\cIktses.  Not  quite  that  so  much  as  this,  that  the  divi- 
sion shcukl  le  one-half;  that  would  be  the  basis. 

Mr.  Tawney.  The  division  of  one-half  of  what? 

Col  MacInnes.  Exactly;  that  is  the  point.  The  division  of  one- 
half  of  what?  The  resultant  one-half  would  be  larger  or  smaller 
according  to  what  was  measured  for  the  purpose  of  arriving  at  the 
total. 

Mr.  King.  May  I  interrupt  you  with  a  question? 
Col.  MacInnes.  Yes. 

Mr.  KiKG.  On  what  basis  do  you  want  to  figure  the  total  in  order 
to  arrive  at  that  one-half? 

Col.  MacInnes.  Well,  that  is  exactly  in  accordance  with  the  conten- 
tion which  w^e  have  made  and  which  we  have  always  made,  namely, 
that  all  the  waters  which  are  available  here  for  beneficial  use  for 
irrigation  are  to  be  included. 

Mr.  King.  When  you  say  "  all  of  the  waters "  to  what  do  you 
refer  ? 
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Col.  MacIna-es.  All  of  the  waters  of  the  St.  Mary  River  and  Milk 
Eiver  and  their  tributaries. 

Mr.  King.  Do  you  include  the  river  to  the  ocean,  or  do  you  limit 
it  to  the  territory  within  Canada  or  the  tributaries  that  cross  Canada? 

Col.  MacInnes.  No  ;  in  accordance  with  the  contention  which  has 
always  been  put  forward.  We  say  it  includes  all  the  tributaries  of 
both  of  these  rivers.  I  can  not  put  it  in  any  clearer  language.  Your 
contention  on  your  side  is  that  you  eliminate  certain  tributaries,  and 
the  tributaries  which  you  eliminate  are  the  tributaries  which  are 
wholly  in  one  country,  but  not  even  all  of  those ;  you  limit  it  to  those 
wholly  in  one  country  which  join  either  of  the  rivers  after  it  has 
crossed  the  international  boundary. 

Mr.  King.  What  I  want  to  ask  is  this:  Do  you  include  in  your 
estimate  the  tributaries  that  are  wholly  within  Canada  or  only  the 
tributaries  that  flow  across  the  line  in  one  direction  or  the  other  in 
Canada — that  is,  that  flow  across  the  boundary  line — or  do  you  in- 
clude in  making  your  estimate  the  tributaries  in  Montana  plus  those 
that  flow  across  the  line  in  Canada  and  the  United  States  ? 

Col.  ]VL\cInnes.  I  am  afraid  that  I  can  not  make  it  any  clearer 
than  the  treaty  does.  That  includes  all  the  tributaries  of  both  rivers. 

Mr.  Ki:ng.  Then,  you  take  in  the  tributaries  that  are  wholly  in 
Canada,  do  you? 

Col.  IVIacInnes.  Yes.  On  page  92,  where  appears  a  memorandum 
from  Dr.  King  to  Mr.  Newell,  we  find  in  order  to  overcome  the 
difficulty  which  I  have  mentioned  a  suggestion  of  a  reconsideration 
of  the  whole  matter.   It  was  put  in  this  way : 

It  seems  desirable,  in  tlie  first  place,  to  agree  upon  a  general  principle  of 
division  of  the  water.  The  wide  variance  between  the  proposals  of  the  parties 
to  the  present  discussion  s^enis  to  show  the  disadvantage  of  dealing  with 
complicated  details  without  a  definite  fundamental  principle  to  guide. 

Now,  here  is  the  counter  proposal,  Avhich  was  made : 

A  principle  which  is  free  from  this  objection,  and  is.  moreover,  a  simple  one, 
is  that  of  equal  division  of  water  on  the  boundary  streams  (each  coin-try  pro- 
viding for  its  existing  interests  out  of  its  share  of  the  water). 

So  there  the  proposition  is  made  that  it  w^ould  be  only  waters  that 
cross  the  boundary,  but  there  would  be  no  question  of  prior  appro- 
priations, that  each  country  would  take  care  of  them  itself. 

Mr.  King.  What  do  you  understand  to  be  meant  by  ''boundary 
streams  "  ? 

Col.  MacInnes.  Well,  that,  I  think,  has  been  already  discussed, 
Judge  King,  in  an  earlier  part.  There  is  a  definition  given  in  the 
treaty  of  boundary  waters.  I  would  be  very  glad  to  answer  any  qui^s- 
tions,  but  I  think  it  would  divert  me  from  the  present  contention  if 
we  embark  on  a  discussion  of  that  kind. 

My  learned  friend,  Mr.  Robinson,  has  called  my  attention  to  tbis 
fact,  that  at  the  time  Dr.  King  was  writing  this  letter  there  was  im 
treaty ;  there  was  no  definition  then  of  boundary  waters  or  boundary 
streams.  What  I  was  calling  attention  to  was  this,  as  the  language 
in  the  memorandum  written  at  that  time  states,  it  was  waters  v.  hich 
crossed  the  boundary.  That  is  the  interpretation  of  Dr.  King's 
language. 

On  page  93  of  the  record  we  find  a  proposal  which  was  put  forward 
on  behalf  of  Canada  on  the  29th  of  December,  1908,  which  is  re- 
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ferred  to  as  a  draft  by  R.  H.  Campbell.  My  learned  friend,  the 
Senator,  referred  to  Mr.  Campbell's  draft.  Now,  I  do  not  want  to 
put  anything  on  the  record  that  should  not  be  there,  but  I  can  state 
a  fact  which  is  beyond  controversy,  and  that  is  that  Mr.  Campbell 
was  an  officer  of  the  Department  of  the  Interior  of  Canada  who  was 
performing  the  same  function  as  Dr.  King,  only  in  a  judicial  ca- 
pacity. He  came  to  Washington  to  take  this  matter  up  with  Mr. 
Gibbons,  afterwards  Sir  George  Gibbons,  to  assist  him,  and  he  re- 
turned as  soon  as  Dr.  King  came  down  a  day  or  so  afterwards.  In 
other  words,  when  he  put  in  this  draft  he  was  acting  on  behalf  of 
the  Department  of  the  Interior  and  assisting  Mr.  George  Gibbons  in 
the  negotiation. 

Senator  Walsh.  I  assumed  that. 

Col.  MacInnes.  So  that  it  is  in  the  same  position  exactly  as  any 
document  put  forward  by  Dr.  King  or  Mr.  George  Gibbons.  Mr. 
Campbell's  proposal  corresponded  to  that  of  Dr.  King. 

Mr.  Powell.  In  what  capacity  was  Mr.  Campbell  acting? 

Col.  MacInnes.  As  a  Government  representative.  He  was  from 
the  Department  of  the  Interior,  which  deals  with  these  matters.  His 
proposition  is  limited  in  definite  language,  as  follows : 

In  all  streams  wlaicti  cross  the  international  boundary,  the  waters  of  vvhicji 
are  used  for  irrigation,  each  country  shall  be  entitled  to  the  use  of  half  the 
total  natural  flow  as  ascertained  by  measurement  at  the  point  or  points  where 
such  streams  cross  the  international  boundary. 

The  fourth  paragraph  of  Mr.  Campbell's  draft  reads  as  follows: 

Rights  to  the  use  of  water  for  irrigation  now  or  hereafter  established  within 
the  territory  of  either  country  on  any  stream  which  crosses  the  international 
boundary  shall  not  be  a  charge  on  the  share  of  the  other  country. 

In  other  words,  there  was  to  be  equal  division  of  such  streams  as 
crossed  the  boundary,  but  each  party  was  to  take  care  of  anything  in 
the  nature  of  prior  appropriations. 

That  was,  however,  rejected,  as  you  see  by  Mr.  Newell's  draft  on 
the  same  page,  page  93.  Mr.  Newell  used  the  language,  "  The  waters 
of  St.  Mary  River  and  its  tributaries  crossing  the  international 
boundary."  He  did  not  make  it  applicable  to  all  rivers,  but  he  made 
it  applicable  to  the  St.  Mar}^  River  and  its  tributaries,  and  subse- 
quently to  the  main  Milk  River  and  its  tributaries  which  crossed  the 
international  boundary.  But  he  came  back  again  to  the  point  which 
the  United  States  seemed  to  regard  as  essential,  that  priorities  of 
appropriation  must  be  taken  care  of.  It  is  of  the  greatest  importance 
for  the  commission  to  bear  that  in  mind,  this  question  of  prior  appro- 
priation, and  the  insistence  of  the  United  States  on  it,  because  the 
reason  for  it  will  be  found  at  pages  61,  62,  and  63  of  the  record;  that 
is  to  say,  in  a  memorandum  from  Mr.  Hay,  Secretary  of  State,  to  the 
British  ambassador  on  the  9th  of  May,  1904,  and  in  a  letter  from 
Mr.  Ha}^  to  the  British  ambassador  on  the  30th  of  December,  1908, 
pointing  out  that  it  was  essential  for  the  United  States  to  obtain  an 
international  assurance  so  as  to  protect  the  rights  of  those  in  the  Milk 
River  Valley  in  Montana.  In  other  words,  that  was  the  object  of  the 
prior  appropriation.  That  was  why  the  United  States  insisted  upon 
it,  and  so  far  as  private  rights  in  the  Milk  River  Valley  are  concerned 
they  were  taken  care  of  and  they  are  protected  in  the  treaty. 

Now,  then,  to  continue  the  examination  of  the  diplomatic  corre- 
spondence and  the  drafts,  we  come  to  page  97  of  the  transcript, 
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where  we  find  what  is  described  as  the  original  draft  of  Mr.  Chandler 
Anderson,  which  was  apparently  put  in  in  the  month  of  January, 
some  days  later,  and  between  these  dates  it  is  admitted  that  personal 
interviews  and  discussions  had  taken  place.  What  do  we  find  in 
this  draft?  It  is  of  particular  importance.  We  find  that  it  is 
stated  in  express  language  as  follows: 

It  is  agreed  that  each  country  shall  have  the  exclusive  right  to  one-half  of 
the  natural  tlow  of  the  St.  Mary  and  Milk  Rivers  and  their  tributaries,  the 
amount  thereof  to  be  determined  at  the  points  of  storage  and  diversion  and 
at  the  boundary  by  measurements  made  jointly  by  the  properly  constituted 
reclamation  and  irrigation  officers  on  either  side  of  the  boundary ;  and  the  chan- 
nel of  Milk  River  in  Canada  may  be  used  at  the  ct)nvenience  of  the  United  States 
for  the  conveyance,  without  interference,  while  passing  through  Canadian  terri- 
tory, of  the  waters  of  either  river  stored  in  the  United  States  and  constituting 
any  part  of  its  one-half  share. 

Now,  it  is  perfectly  clear  that  it  Avas  not  only  considered,  but  was 
put  forw^ard  by  the  United  States  themselves  that  there  should  be 
these  measurements,  not  merely  at  the  boundary,  not  merely  where 
the  storage  was,  but  also  at  the  points  of  diversion. 

]Mr.  Tawney.  Measurements  of  what? 

Col.  MacInnes.  Measurements  of  the  water. 

Mr.  Tawney.  Of  the  rivers  and  their  tributaries? 

Col.  MacInnes.  Well,  it  says: 

It  is  agreed  that  each  country  shall  have  the  exclusive  right  to  one-half  of 
the  natural  flow  of  the  St.  Mary  and  Milk  Ri\ers  and  their  tributaries,  the 
amount  thereof  to  be  determined  at  the  points  of  storage  and  diversion  and  at 
the  boundary,  by  measurements  made  .jointly  by  the  properly  constituted  recla- 
mation and  irrigation  officers  on  either  side  of  the  boundary. 

So  you  have  it  there  absolutely  and  positively  that  the  United 
States  then  evidenj;ly  acceded  to  this  contention  that  the  amount  to 
be  divided  should  be  measured  there,  because  there  were  to  be  meas- 
urements not  merely  at  the  boundary  but  at  the  points  of  storage,  and 
at  the  places  where  the  water  was  to  be  diverted,  these  places  being 
manifestly  not  at  the  bcundary,  but  in  the  territory  of  either  of  the 
countries,  and  the  volume  obviously  being  increased  by  the  waters 
which  arose  there. 

Mr.  Tawney.  Well,  under  tliat,  where  would  you  measure  the 
tributaries  which  are  situated  wholly  in  Montana? 

Col.  MacInnes.  You  would  get  those — ^they  would  have  come  in, 
for  instance  take  the  case  of  diversion — the  most  southern  point  of 
diversion  is  at  Hinsdale — you  would  get  measurements  there  from 
Hinsdale  northward. 

Mr.  Tawney.  But  take  the  tributaries  flowing  northeast  into  the 
Milk  River,  after  it  comes  back  across  the  eastern  crossing — where 
would  you  measure  those  waters? 

Col.  MacInnes.  You  would  get  those  at  the  place  where  they  are 
diverted. 

Mr.  Tawney.  I  don't  see  where  you  would  measure  them  at  all. 
Col.  ]VL\cInnes.  You  would  measure  them  at  their  point  of  diver- 
sion. 

Mr.  Tawney.  But  they  are  not  diverted ;  they  flow  in  their  natural 
channel  into  the  Milk  River. 

Col.  MacInnes.  Quite  true,  but  if  you  look  at  the  map,  you  will 
see  that  there  are  points  of  diversion  all  the  way  down  to  Hinsdale. 

Mr.  Tawney.  You  mean  artificial  diversion? 
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Col.  MacInnes.  Yes,  certainly,  artificial  diversion. 

Mr.  Tawney.  Are  these  tributaries  wholly  in  Montana? 

Col.  MacInnes.  Well,  some  of  them  may  be.  Of  course  I  was  re- 
ferring to  artificial  diA^ersion.  There  are  diversions  where  the  water 
is  taken  away  from  the  Milk  River  in  Montana  and  elsewhere. 

Mr.  Tawney.  For  irrigation  purposes  you  mean? 

Col.  MacInnes.  Yes. 

Mr.  Tawney.  I  do  not  think  that  is  the  diversion  contemplated  at 
all. 

Col.  MacInnes.  Surely,  Mr.  Tawney,  it  must  mean  that.  Look 
at  the  wording  of  the  draft  treaty. 

It  is  agreed  that  each  country  shall  have  the  exclusive  right  to  oue-half  of 
the  natural  flow  of  the  St.  Marj^  and  Milk  Rivers  and  their  tributaries,  the 
amount  thereof  to  be  determined  at  the  points  of  storage  and  diversion  and  at 
the  boundary,  by  measurements  made  jointly  by  the  properly  constituted  recla- 
mation and  irrigation  officers  on  either  side  of  the  boundary  ;  and  the  channel 
of  Milk  River  in  Canada  may  be  used  at  the  convenience  of  the  United  States 
for  the  conveyance,  without  interference,  while  passing  through  Canadian  ter- 
ritory of  the  waters  of  either  river  stored  in  the  United  States  and  constituting 
any  part  of  its  one-half  share. 

Mr.  Tawney.  Well,  is  not  the  reference  more  especially  to  the  di- 
version from  the  St.  Mary  River  in  the  diversion  canal  ? 

Col.  MacInnes..  Oh,  not  necessarily  at  all.  However,  I  am  not 
concerned  to  go  farther  than  just  to  show  that  after  this  argument — 
that  offer  made  and  suggested — the  suggestion  was  put  forward  by 
the  United  States  that  there  would  be  points  of  measurement  other 
than  those  situated  merely  at  the  boundary.  I  am  not  concerned  to 
go  one  bit  farther  than  that;  I  am  only  pointing  out  the  course  of 
the  negotiations.  Because,  then,  we  find  that  is  followed  hj  the  next 
draft  on  the  next  page,  which  is  called  Mr.  Gibbons'  draft,  although 
I  think  the  evidence  is  to  the  effect  that  it  was  a  joint  draft.  That  is 
on  page  96,  at  the  foot  of  the  page,  and  reads  as  follows : 

It  is  agreed  that  for  the  use  for  irrigation  the  St.  Mary  and  Mill:  Rivers  (in 
the  State  of  Montana  and  the  Province  of  Alberta)  and  their  tributaries  are 
to  lie  treated  as  one  stream,  and  the  total  amount  that  can  be  diverted  from 
the  two  for  such  purpose  is  to  be  distributed  so  that  each  country  shall  have 
the  right  to  one-half  of  the  whole,  but  in  the  distribution  more  may  be  taken 
from  one  strenm  and  less  from'  the  other  by  each  countrj^  so  as  to  afford  a 
more  beneficial  use  to  each. 

And  then  from  that  you  come  to  the  treaty  itself,  which  is  in  prac- 
tically the  same  language,  but  says,  instead  of  "  are  to  be  treated  as 
one  stream,  and  the  total  amount  that  can  be  diverted  from  the  two 
for  such  purpose  is  to  be  distributed  " — I  say,  instead  of  that  lan- 
guage, the  language  of  the  treaty  is  that  the  waters  "  are  to  be  treated 
as  one  stream  for  the  purposes  of  irrigation  and  power,  and  the 
waters  thereof  shall  be  apportioned  equally  between  the  two  coun- 
tries, but  in  making  such  equal  apportionment  more  than  one-half 
may  be  taken  from  one  river  and  less  than  half  from  the  other  b}^ 
either  country  so  as  to  afford  a  more  beneficial  use  to  each." 

Mr.  MiGNAULT.  It  was  stated  at  the  hearing,  Mr.  MacInnes,  that 
these  drafts  have  no  dates,  that  is,  there  is  nothing  to  show  which 
antedated  the  other  one— I  am  referring  to  the  two  drafts  on  pages 
96  and  97.  Mr.  Wyvell  says  that  there  are  also  two  undated  drafts 
submitted  between  January  1  and  January  9,  but  there  is  nothing  to 
show  which  draft  antedated  the  other. 
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Col.  MacInnes.  No;  there  are  no  dates  attached  to  those  two 
drafts,  but  the  internal  evidence  is  such  that  we  may  conclude  that 
the  one  which  has  just  been  read  was  the  one  more  immediately  ante- 
cedent to  the  treaty. 

Mr.  MiGNAULT.  It  might  be  very  material  which  one  was  prior  to 
the  other. 

Col.  MacInnes.  It  did  not  seem  so  to  me.  It  only  showed  that 
there  was  disagreement  between  the  parties,  and  then  the  solution 
of  it  was  arrived  at  by  having  more  points  of  measurement,  and  that 
was  pilt  in  the  latest  draft.  And  then  in  the  treaty  we  have  inserted 
language  of  the  broadest  possible  nature,  instead  of  any  limiting  lan- 
guage whatever. 

Mr.  MiGNAULT.  Have  you  compared  the  two  drafts  with  article 
6?  It  would  seem  as  if  Mr.  Gibbons,  afterwards  Sir  George  Gib- 
bons, as  if  his  draft  followed  Mr.  Anderson's  draft,  because  the  lan- 
guage of  Sir  George  Gibbons'  draft  is  very  similar  to  the  language 
of  article  6  as  it  appears  in  the  treaty.  He  has  the  parenthetical 
clause,  and  then  supplementing  that,  there  is  Sir  George  Gibbons' 
telegram  of  JanuaiT  9  suggesting  the  addition  of  the  words  "  and 
Saskatchewan." 

Col.  MacInnes.  Quite  so. 

Mr.  MiGNAULT.  So  it  is  quite  possible  that  although  Sir  George 
Gibbons'  draft  was  printed  first  it  may  be  that  it  was  prepared  after 
the  other  one. 

Col.  MacInnes.  I  think  the  internal  evidence  shows  that  it  was. 
However.  I  do  not  think  that  is  material.  All  I  am  putting — and  I 
think  it  is  quite  sufficient — is  this:  That  this  diplomatic  correspond- 
ence and  these  drafts,  if  they  can  be  looked  at  at  all,  show  or  illus- 
trate the  danger  of  attempting  to  solve  the  meaning  of  a  document 
by  looking  at  previous  drafts.  Because  in  this  particular  case,  as  I 
say,  you  have  language — and  this  is  my  learned  friend's  proposition, 
I  understand — you  have  a  draft  with  limiting  language,  and  then 
you  subsequently  find  the  agreement  itself  is  drafted  in  the  widest 
possible  language,  and  the  contention  is  made  that  that  w^ide  lan- 
guage must  be  cut  down  because  narrower  language  w^as  used  in  the 
previous  drafts.  Xow,  it  seems  to  me  that  the  very  reason  that  these 
previous  drafts  were  not  accepted  was  because  they  were  in  language 
which  was  not  satisfactory  to  the  two  parties.  Therefore  the  parties, 
before  they  could  come  to  an  agreement,  had  to  change  the  lan- 
guage— and  let  me  put  this  to  you,  that  if  they  had  been  wanting  to 
change  it  to  cover  exactly  what  the}^  said  they  did — that  is,  all  the 
waters  and  tributaries  of  both  of  these  rivers  in  both  of  these  coun- 
tries which  could  be  used  for  irrigation  and  for  beneficial  use;  that 
is  to  say,  that  one  country  should  use  the  water  which  is  available 
in  one  place  rather  than  take  the  water  from  another  place  and 
deprive  the  other  country — if  they  had  been  wanting  to  do  that, 
Avhat  language  would  or  could  they  have  used  better  than  the 
language  which  we  actually  find  in  the  treaty. 

Mr.  Tawney.  But,  Col.  MacInnes,  the  use  of  these  prior  drafts 
which  you  say  were  rejected  because  they  were  not  satisfactory  

Col.  MacInnes.  I  not  merely  say  so.  They  really  were  rejected 
because  they  were  not  satisfactory. 

Mr.  Tawnef.  Well,  the  use  of  these  prior  drafts  in  any  case,  as 
it  is  stated  by  Senator  Walsh  and  others,  is  only  for  the  purpose  of 
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showing  that  in  the  previous  consideration  of  the  matter  nothing 
excepting  the  two  main  rivers  and  their' tributaries  that  cross  the 
boundary  or  w^ere  international  waters  was  even  considered.  In 
other  w^ords,  that  the  tributary  waters  entirely  within  the  State  of 
Montana  and  belonging  either  to  the  State  or  to  its  inhabitants  were 
not  even  referred  to  or  mentioned  in  any  previous  dTafts.  That,  as 
I  understand  Senator  Walsh's  argument,  is  the  only  sense  in  which 
the  previous  drafts  ^vere  referred  to. 

Col.  MacInnes.  Yes ;  and  on  that  discussion  my  point  is  that  they 
came  to  a  block. 

Mr.  Tawney.  Xot  as  to  those  waters. 

Col.  MacIxnes.  Yes;  that  is  just  what  they  did.  They  came  to  a 
block  as  to  the  amount  of  water  Canada  could  get  out  of  these  nego- 
tiations, and  Canada  said,  "We  quite  agree,  w^e  appreciate  your 
w\qnting  to  protect  your  prior  appropriations,  and  so  on,  but  still  we 
must  have  more  water." 

Mr.  Tawney.  Then  do  you  mean  to  say  that  in  order  to  meet  the 
demand  of .  the  Dominion  Government  for  more  w- ater  that  the 
United  States  in^'aded  the  rights  of  the  State  of  Montana  and  the 
rights  of  its  inhabitants  for  the  purpose  of  securing  an  additional 
amount  necessary  to  meet  the  demands  of  Canada? 

Col.  MacInnes.  No,  sir ;  there  is  no  invasion  of  any  rights  of  any- 
one in  the  State  of  Montana.  And  the  reason  is  that  although  the 
tributaries,  as  said  by  my  learned  friend,  Avere  included,  they  were 
only  included  for  the  purpose  of  measuring,  ^nd  no  water  wdiatever 
would  be  taken  away  from  the  people  of  Montana.  These  tributaries 
remain  where  they  have  ahvays  been,  and  the  people  of  Montana  will 
get  the  benefit  of  them  and  of  the  wdiole  of  them.  In  a  ddition  to  that 
they  will  get  all  the  water  by  way  of  prior  appropriation  that  their 
own  Government  has  stipulated  for,  namely,  500  second-feet,  or 
three-quarters  of  the  flow  w^hen  there  is  less  than  that. 

And  as  a  matter  of  fact,  the  only  point  which  is  touched  upon  is 
a  matter  which  is  obviously  international  and  always  has  been  go 
considered  by  your  country  as  well  as  ours,  and  that  is  the  division 
of  the  waters  of  the  St.  Mary  River  flowing  from  Montana  into  our 
country,  w^hich  it  is  true  you  could  take  and  waste  if  you  so  w  ill,  and 
of  which,  if  you  did  that,  w^e  should  never  get  a  drop.  But  on  the 
other  hand,  if  you  ever  tried  to  use  it  for  yourselves  by  putting  it 
in  the  Milk  Eiver  w^e  could  take  it  out  and  you  would  never  get  a 
drop  of  it.  So  the  question  before  these  parties  was  as  to  the  St. 
Mary  River  on  which  Canada  had  certain  vested  rights  by  w^ay  of 
prior  appropriation  and  on  which  the  United  States  Government 
was  about  to  establish  a  reservoir  for  its  ow^n  purposes,  which  might 
have  the  effect  of  destroying  the  rights  of  Canadians  below  that. 

Now,  in  order  to  get  over  that  difficulty,  the  two  countries  got  to- 
gether, and  to  arrive  at  the  amount  w^hich  each  of  the  two  countries 
was  to  get  out  of  that  w^ater  they  finally  agreed  to  take  into  con- 
sideration all  the  water  which  was  available  on  the  watersheds  of 
the  two  rivers  in  connection  with  the  same  rivers.  In  other  words, 
Canada  said  take  what  you  want  out  of  your  St.  Mary  River,  but 
for  what  you  take  it  is  fair  and  right  that  there  should  be  a  con- 
sideration out  of  the  water  that  you  get  in  the  lower  Milk  River, 
for  these  people  down  there  for  whose  benefit  you  wall  use  the  same 
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water,  which,  if  left  alone,  would  come  to  us  and  on  which  water 
we  have  vested  rights  in  accordance  with  a  law  which  corresponds 
to  your  own  law  on  that  subject. 

Mr.  Tawney.  But  what  was  the  necessity  of  including  tributaries 
that  were  wholly  in  Montana'^  Why  didn't  the  United  States  say, 
"  We  will  give  Canada  two-thirds  of  the  amount  of  the  St.  Mary 
River  and  its  share  of  the  Milk  Eiver  and  its  tributaries  crossing 
the  boundary?"  Why  should  they  in  chide  waters  which  are  wholly 
without  the  jurisdiction  of  the  Government  of  Canada  and  wholly 
bevond  the  control  of  the  treaty-making  powers  of  the  United 
States? 

Col.  MacInnes.  They  tried  that.  There  was  considerable  bargain- 
ing back  and  forth,  and  all  kinds  of  percentages  were  proposed.  But 
they  finally  came  to  the  conclusion  as  follows — and  I  think  it  appears 
to  be  a  Aery  proper  and  fair  way  of  settling  the  matter — there  are 
two  rivers,  and  there  are  lands  irrigated  by  the  same  water — we  will 
take  all  that  into  consideration.  Why  leave  any  out.  Why  should 
water  be  taken  from  the  St.  Mary  River  all  the  way  down  to  the 
lower  Milk  River  Valley,  in  addition  to  water  which  can  be  used 
there,  when  the  same  water  in  the  St.  Mary  River  can  be  used  more 
advantageously  where  it  is?  It  seems  to  me  that  that  is  a  very 
natural,  sensible,  reasonable  way  of  reaching  a  solution.  Everything 
was  thrown  into  a  common  pot  and  divided,  but  divided  in  such  a 
Avay  that  nothing  whatever  was  taken  awa};^  from  any  people  in  the 
lower  Milk  River  Valley. 

Mr.  Tawxey.  Xo:  they  were  not  taken  away  from  them,  but  the 
people  in  northern  Montana  who  otherwise  would  be  entitled  to  the 
use  of  the  St.  Mary  River  were  deprived  of  that  use,  to  the  extent  to 
which  the  people  in  lower  Montana  would  use  it. 

Col.  MacTxxes.  Welt.  Ml  .  Tawney,to  arrive  at  any  bargain  where 
there  is  a  disput?,  each  party  must  give  up  something.  You  say  that 
some  one  on  the  St.  Mary  River  in  upper  Montana  was  deprived  of 
the  use  of  som?  of  the  water  in  the  St.  Mary  River.  Now,  that  is  ex- 
actly where  the  impoi-tance  of  the  fact  comes  in.  There  was  no  one 
there  who  was  being  deprived  of  the  use  of  the  water.  So  much  was 
that  the  case  that  your  own  Government  itself  was  going  to  take 
that  water  away  from  upper  Montana  and  take  it  away  down  into 
lower  Montana.  So  you  see  that  there  was  no  one  there  to  be  de- 
prived or  damaged  or  injured  in  any  w^ay  whatsoever. 

Mr.  Glenn.  Take  that  original  draft  by  Mr.  Gibbons,  where  he 
says: 

Article  VI.  It  is  ajireed  that  for  the  use  for  irrigation  the  St.  Mary  and  Milk 
Rivers  (in  the  State  of  Montana  and  the  Province  of  Alberta)  and  their  tribu- 
taries are  to  be  treated  as  one  stream,  ;ind  the  total  amount  that^can  be  diverted 
from  the  two  for  such  purpose  is  to  be  distributed  so  that  each  country  shall 
have  the  right  to  one-half  of  the  whole,  but  in  the  distribution  more  may  be 
taken  from  one  stream  and  less  from  the  other  by  each  country  so  as  to  afford 
a  more  beneficial  use  to  each. 

Now,  I  refer  in  that  particularly  to  the  words  "(in  the  State  of 
Montana  and  the  Province  of  Alberta)  and  their  tributaries."  How 
would  you  construe  that — to  mean  jointly  in  the  State  of  Montana 
and  in  the  Province  of  Alberta  ? 

Col.  MacInnes.  Xo;  I  think  that  is  simply  a  geographical  descrip- 
tion. 


128 


ST.  MAKY  AND  MILK  RIVEES. 


Mr.  (jlenn.  Wouldn't  that  include  rivers  both  in  Montana  and 
Alberta? 

Col.  MacInnes.  Oh,  yes,  surely. 

Mr.  Glenn.  Well,  then,  it  is  suggested  by  telegram  that  the  words 
"and  Saskatchewan"  be  added,  and  they  were  afterwards  added 
and  appear  in  the  treaty.   Does  not  that  put  a  different  light  on  it? 

Col.  MacInnes.  No,  Gov.  Glenn — perhaps  I  misunderstand  you. 

Mr.  Glenn.  Well,  suppose  you  take  the  draft  of  Mr.  Gibbons— the 
first  draft.  Now,  would  you  think  the  words  there,  "(In  the  State 
of  Montana  and  the  Province  of  Alberta)  and  their  tributaries,"  refer 
to  all  the  tributaries  in  the  State  of  Montana  and  the  Province  of 
Alberta,  whether  they  crossed  the  boundary  or  not  ? 

Col.  MacInnes.  Oh,  certainly. 

Mr.  Glenn.  You  would  give  it  just  as  broad  an  interpretation  as 
you  would  after  the  words  "  and  Saskatchewan  "  were  added  ? 

Col.  MacInnes.  Yes;  I  think  this  was  the  reason  that  Saskatche-  ! 
wan  was  added.  When  some  one  got  home  he  looked  at  the  map  and 
said :  "  Hello,  here  is  a  geographical  description  where  it  speaks  of  , 
tributaries  being  in  the  State  of  Montana  and  the  Province  of  Al- 
berta, and  I  find  that  some  of  these  tributaries  are  in  Saskatchewan. 
The  description  is  bad."  That  is  all  I  think  it  was.  If  it  had  been 
intended  to  change  the  sense  at  all  I  have  no  doubt  there  would  have 
been  negotiations  on  the  subject. 

Let  us  put  it  this  way:  Suppose  there  was  a  document  in  the 
United  States  which  related  to  the  city  of  Toledo.  You  would 
probably  say  the  city  of  Toledo.  But  if  it  was  something  more  im- 
portant, referring  to  the  whole  of  the  United  States  or  the  whole  of 
Europe,  you  would  probably  say  the  city  of  Toledo  in  the  State  of 
Ohio,  so  as  not  to  confuse  that  Toledo  with  the  city  of  Toledo  in 
Spain.  And  here  you  put  in  in  this  article  of  the  treaty  where  the  River 
St.  Mary  is  situated  because  there  is  another  St.  Mary  River  in 
Michigan,  another  in  Nova  Scotia,  and  another,  I  believe,  in  Florida. 
I  think  the  attempt  to  read  anything  else  into  this  will  fail  com- 
pletely. My  learned  friend  himself  admitted  that  it  would  not  do 
to  try  to  read  anything  else  into  it. 

Mr.  Powell.  Well,  Mr.  MacInnes,  you  put  it  on  a  basis  of  com-  . 
promise;  that  is,  that  the  contentions  of  both  parties  seemed  to  be 
practically  irreconcilable^ — that  one  country  could  practically  take 
the  whole  of  the  St.  Mary  River  and  the  other  could  take  the  whole 
of  the  Milk  River,  and  neither  could  prevent  the  other,  and 
that  one  country  said  to  the  other,  "  now  you  are  in  a 
hopeless  position.  You  must  either  keep  your  dogs  at  home  or 
we  will  scoop  them  in.  If  you  allow  the  water  to  come  in  we  are  in 
a  favorable  p'osition  to  take  charge  of  the  whole  thing."  And  they 
say  that  their  view  is  that  they  are  entitled  to  all  the  water  of  the 
St.  Mary  River  which  will  flow  into  Canada  and  all  the  water  in 
the  Milk  River  between  the  border  and  its  return  to  the  States. 
These  are  the  two  pretensions  and  they  are  in  the  horns  of  a  dilemma, 
and  they  say,  "  Well,  what  proposition  will  you  agree  to  ?  "  And 
you  say  the  arrangement  was  simply  the  result  of  a  bargain  made 
between  two  people. 

Col.  MacInnes.  Yes;  that  is  it  exactly. 

Mr.  Tawney.  But  what  was  the  consideration  given  to  the  United 
States  for  taking  any  water  belonging  to  the  State  of  Montana  or 


ST.  MAEY  AND  MILK  RIVERS. 


129 


the  citizens  of  Montana — I  mean  to  say,  what  possible  justification 
is  there  for  the  United  States  to  take  any  such  water  and  use  it  as 
part  of  the  consideration  for  its  compromise  settlement  between  two 
nations  ? 

Col.  MacInnes.  The  answer  to  that,  Mr.  Tawney,  and  a  very  good 
one,  which  is  Avorth  many  millions  of  dollars  to  the  United  States, 
even  if  an  alternatiA  e  were  practicable  as  an  engineering  feat,  is  that 
they  could  get  the  water  from  the  St.  Mary  Eiver  to  the  Milk  River 
through  a  channel  wholly  in  Canada,  which  channel  they  would  have 
no  right  to  use  without  the  consent  of  Canada,  which  is  probably 
worth  one  hundred  millions  or  two  or  three  hundred  million  dollars 
to  the  United  States.  They  get  the  free  use  of  that  channel  not 
merely  for  the  water  actually  flowing  through  it,  but  for  any  water 
they  might  choose  to  put  into  it.  In  other  words,  they  get  a  canal 
given  them  as  a  matter  of  international  agreement.  Surelj^  that  is  a 
very  considerable  consideration. 

Mr.  M1GNAUI.T.  Is  it  not  a  fact  that  the  history  of  the  whole 
matter  is  this:  The  United  States  wanted  to  get  water  down  to  the 
lower  Milk  River  Valley,  and  to  do  so  they  had  considered  several 
])roject8.  These  projects  were  found  to  be  very  expensive,  although 
they  might  have  been — as  stated  by  Senator  Walsh — physically 
feasible.  However,  the  obvious  and  cheapest  way  to  get  it  down 
from  the  St.  Mary  River,  where  there  was  an  abundant  flow,  was 
through  the  Milk  River,  which  happened  to  flow  some  two  or  three 
hundred  miles  through  Canadian  territory.  Xnd  in  order  to  get  the 
consent  of  Canada  they  proposed  this  bargain,  and  they  said,  "We 
will  divide  the  water  and  you  will  let  our  share  come  dowm  through 
the  Milk  River,  through  Canada  until  it  reaches  the  lower  Milk  River 
Valley,  where  we  need  it  for  irrigation."  Isn't  that  the  whole  thing, 
Ml'.  Maclnnes  '^ 

Col.  MacI^s^;es.  Yes;  that  is  a  very  good  statement  of  it. 

Mr.  Powell.  Senator  Walsh  says  that  these  imaginary  conversa- 
tions took  place  all  through  without  the  Milk  River  ever  entering 
into  them  at  all.  He  says  that  the  agreement  was  expressed  more 
broadly  in  the  treaty  than  it  appears  anywhere  in  the  negotiations. 

Col.  MacInnes.  Well,  yes;  w^hen  they  wanted  to  put  it  into  narrow 
language,  they  were  practically  unable  to  do  it  in  a  satisfactory  way, 
as  they  showed  by  their  previous  drafts.  When  they  wished  to  give 
a  narrow  interpretation,  the  interpretation  which  my  learned  friends 
jH-etend  should  be  given,  they  were  quite  unable  to  express  themselves 
as  one  would  expect.  But  when  they  came  to  express  the  true  mean- 
imr  of  the  parties  as  the  agreement  was,  it  was  found  necessary 
to  put  it  in  broad  language. 

Mr.  Powell.  And  you  say  they  abandoned  the  narrow  meaning 
evidently  for  some  purpose? 

Col.  MacInnes.  Yes;  for  some  purpose.  And  one  sees,  by  looking 
at  these  drafts,  that  they  were  arguing  back  and  forth,  and  Canada 
was  not  satisfied.  The  only  project  she  set  up  was  that  if  it  were 
international  there  would  he  no  prior  appropriation,  which  was 
rejected  bv  the  United  States.  And  then,  both  parties  having  come 
to  a  block,  they  came  together  and  reached  the  solution,  anrl  here 
we  have  it  in  the  treaty. 
3670—17  9 
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Mr.  Tawney.  There  is  one  question  which  bothers  me:  On  what 
theory  can  you  justify  the  Government  of  the  United  States  using 
the  tributaries  of  the  Milk  River  wholly  within  Montana,  that  are 
not  international  streams,  as  being  the  basis  for  the  settlement  of 
an  international  dispute,  without  compensation  either  to  the  State  or 
to  the  people  who  own  them  ? 

Col.  MacInnes.  Well,  if  I  may  say  so,  Mr.  Commissioner,  you 
are  begging  the  question,  because  you  say  they  are  taking  that  away 
and  using  these  tributaries  which  are  situated  wholly  in  Montana  as 
a  consideration,  and  depriving  the  people  of  Montana  of  the  use 
of  those  tributaries.  If  you  will  allow  me  to  say  so,  they  do  not 
do  anything  of  that  kind.  Those  tributaries  remain  exactly  where 
they  were.   It  is  impossible  for  us  to  take  them  away. 

Mr.  Tawney.  But  it  is  part  of  the  consideration — the  Govern- 
ment has  no  right  to  use  them  at  all  as  a  consideration. 

Mr.  Powell.  The  Government  of  the  United  States  may  say,  "  I 
am  managing  this  purely  and  simply  as  a  trustee;  I,  the  sovereign 
power,  must  deal  with  Great  Britain,  and  I  am  dealing,  and  I  must 
make  the  best  use  I  can  of  what  assets  I  have." 

Mr.  MiGNAULT.  Who  was  interested  to  get  the  water  down  into  the 
lower  Milk  River  Valley,  Mr.  MacInnes  ? 

Col.  MacInnes.  Oh,  it  would  be  the  inhabitants  of  the  State  of 
Montana.  Why,  it  is  all  Montana,  Mr.  Tawney.  But,  in  any  case, 
the  thing  would  be  perfectly  good,  I  think,  although  perhaps  open 
to  criticism,  even  if  one  part  was  in  one  State  and  one  part  in  an- 
other. But  it  is  not,  and  there  is  no  taking  away  of  any  water  at  all. 
The  parties,  of  course,  bore  in  mind  what  the  circumstances  were, 
just  as  if  it  was  a  case  of  having  three  eggs  to  divide  between  two 
persons,  and  the  effect  was  to  take  into  consideration  that  one  of 
the  parties  had  already  had  one  egg.  What  I  mean  is,  that  the  con- 
sideration is  there,  and  is  very  plain  if  you  take  into  consideration 
all  the  facts.  And  they  wrote  that  all  over  this  article,  because  they 
say  that  both  the  rivers  are  to  be  treated  as  one,  and  the  waters 
divided  so  as  to  give  beneficial  use.  How^  could  it  be  beneficial  use  if 
one  side  is  allowed  the  whole,  disregarding  what  is  beneficial  ? 

Mr.  Tawney.  Well,  they  could  get  a  more  beneficial  use  under  the 
terms  of  this  treaty  by  the  commission  exercising  its  judgment,  as 
to  say  that  in  the  early  spring  of  the  year  the  State  of  Montana  can 
use  more  of  this  water  than  they  use  on  the  Canadian  side,  because 
of  course,  spring  is  earlier  in  the  State  of  Montana — and  it  is  in 
the  discretion  of  the  commission  to  give  Montana  a  larger  amount 
than  its  share,  temporarily.  And,  then,  when  the  time  should  come 
for  the  utilization  of  more  water  on  the  other  side  of  the  line,  on  the 
Canadian  side,  then  more  water  would  go  to  that  side.  That  could 
be  worked  out  in  the  discretion  of  the  commission  from  day  to  day 
or  from  month  to  month,  as  the  case  might  be. 

Col.  MacInnes.  Well,  then,  on  that  suggestion,  Mr.  Tawney,  the 
result  would  be  this,  that  when  dealing  with  the  situation  so  far  as 
lower  Montana  is  concerned,  although  the  treaty  says  that  you  are 
to  be  guided  by  the  beneficial  use  that  may  be  made  of  the  water, 
you  are  wholly  to  disregard  or  not  to  consider  a  lot  of  water  which 
is  there  and  which  can  be  used.  Because  you  say  it  is  not  covered 
by  the  treaty.    Now,  I  think  nothing  could  be  more  nonbeneficial 
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than  that.  All  the  factors  of  the  situation  must  be  considered,  and! 
that  is  Tvliat  the  article  says. 

Mr.  Tawney.  Under  your  construction  by  the  use  of  the  waters 
that  are  tributaries  to  the  Milk  River  and  wholly  Avithin  the  State' 
of  Montana  for  the  purpose  of  apportionment,  Canada  gets  a  share 
of  the  appropriation  of  the  water  of  Milk  and  St.  Mary  Rivers 
proper  and  their  tributaries  that  cross  the  international  boundar}''.. 

Col.  MacInnes.  By  reason  of  this  being  included  in  the  measure- 
ment, yes. 

Mr.  Tawney.  And  on  account  of  that  Canada  gets  more  than  one- 
half  the  water  of  the  St.  Mary  and  Milk  Rivers  and  their  tributaries 
that  cross  the  international  boundary. 

Col.  MacInnes.  Well,  I  should  not  like  to  put  it  in  those  words- 
Mr.  Tawney.  Well,  she  gets  more  than  one-half. 
Col.  M  vcInnes.  Yes. 

Mr.  Tawney.  Then  it  would  not  amount  to  an  equal  division  of 
the  waters  of  the  St.  Marv  and  Milk  Rivers  between  Canada  and' 
the  Ignited  States. 

Col.  MacInnes.  Yes:  that  is  all  we  ask  for,  an  equal  division  of 
all — we  do  not  ask  for  an  equal  division  of  the  tree  with  some  of 
the  branches  cut  off. 

^Ir.  Tawney.  You  are  asking  for  an  equal  division  of  the  waters 
of  the  St.  Mary  and  Milk  Rivers,  which  are  international  streams^ 
and  their  tributaries,  including  the  tributary  waters  of  the  Milk 
River,  which  are  situated  wholly  within  the  State  of  Montana  and 
whicli  are  not  international  streams. 

Col.  MacInnes.  Surely,  and  why  not,  on  the  contention  that  my 
learned  friends  are  obliged  to  make?  They  have  to  admit  that  it  is 
the  tributaries  that  are  wholly  within  Montana  before  they  cross  the 
boundaries  that  are  included,  but,  for  some  mysterious  reason,  tribu- 
taries that  are  wholly  within  Montana,  and  empty  into  the  river  after 
the  river  crosses  the  boundary  line,  are  excluded.  They  are  forced 
into  that  position. 

Mr.  Gij:nn.  Taking  all  these  former  drafts,  and  the  correspond- 
ence, etc.,  in  every  single  instance  they  speak  of  streams  crossing 
the  boundary,  and  of  boundar}^  waters,  but  at  the  last  moment  in 
Washington,  in  the  treaty  itself,  those  expressions  do  not  appear,  and 
Canada  gets  more  than  half  the  waters.  Is  that  your  contention, 
Col.  MacInnes? 

Col.  MacInnes.  Yes;  to  this  extent,  that  Canada  gets  in  the  result 
a  larger  amount. 

Mr.  Glenn.  Now,  can  you  point  out  to  me  any  document  or  any 
testimony  in  this  case  which  brought  about  that  sudden  change  of 
mind  on  the  part  of  these  two  Governments,  just  before  they  made 
this  treaty? 

Col.  MacInnes.  Yes,  Gov.  Glenn,  I  can — I  have  pointed  out  that 
they  absolutely  could  not  agree. 

Mr.  Glenn.  Why,  the  last  proposition  made  by  Sir  George  Gib- 
bons himself  did  not  refer  to  those  tributaries. 

Col.  MacInnes.  That  is  true;  but  you  see  that  the  Governments 
could  not  agree  on  that  ground. 

Mr.  Glenn.  Well,  look  at  page  93  of  the  transcript. 

Col.  MacInnes.  Yes,  that  is  Mr.  Newell.  Mr.  Campbell  having 
made  the  suggestion  that  we  might  have  equal  divisions  of  streams 
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crossing  the  boundaries,  but  allowance  being  made  for  prior  appro- 
priations. 

Mr.  Glen^s\  Well,  can  3^ou  show  me  where  the  change  came  in. 
i\nd  why? 

Col.  MacInnes.  Well,  as  I  said  a  uioment  ago,  on  the  29th  of 
December,  they  were  putting  forward  these  two  different  proposals, 
one  proposing  a  division  of  the  waters  that  cross  the  boundary  and 
leaving  out  any  prior  appropriations.  Then  Mr.  Newell  comes  back 
and  suggests  a  division  of  the  waters  crossing  the  boundary,  but 
says  there  must  be  prior  appropriations.  So  you  see  they  are  at  a 
deadlock.  Then  we  have  Mr.  Chandler  Anderson  saying  one-half 
to  be  measured  at  points  of  crossing,  storage,  and  diversion.  Mr. 
<jribbons  then  puts  it  into  the  language,  "The  total  amount  to  be 
-diverted."  If  you  can  get  any  broader  language  to  express  that,  T 
can  not.  First,  it  is  measurement  at  the  boundary ;  then  it  is  meas- 
urement at  the  boundary  at  the  points  of  storage  and  diversion : 
then  you  have  the  total  amount  that  can  be  diverted. 

I  think  that  two  things  have  been  bothering  the  commission  in  tlw 
best  of  good  faith — two  things  that  are  in  the  nature  of  bogies,  if 
I  may  use  the  expression,  as  to  what  the  result  will  be.  One  is  that 
there  is  a  terrible  breach  of  State  rights;  the  other  is  that,  if  the 
contention  of  Canada  be  accepted,  the  result  will  be  disastrous  to  thc^ 
United  States,  and  that,  therefore,  what  Judge  King  described  as 
j\n  absurdity  is  created.  What  I  would  like  to  say  is  that  if  Judge 
King  had  been  in  St.  Paul,  so  that  he  had  knoAvledge  of  the  facts, 
and  had  been  able  to  give  the  same  study  to  them  that  he  has  given 
to  the  law,  he  never  would  have  made  any  such  statement  or  propo- 
sition; for  let  me  point  out  that  evidence  was  taken  in  this  case  two 
years  ago  in  St.  Paul,  with  the  result  that  certain  figures  were  put  in, 
and  with  those  figures  a  suggestion  was  made  by  Canada  as  to  a 
possible  basis  of  division.  On  these  figures  the  result  is  that  the 
IJnited  States  would  get  all  the  waters  of  the  Milk  River,  subject  to 
certain  flood  waters,  and  would  also  get  more  water  than  is  said  to 
be  required  for  the  United  States;  at  least  that  is  what  Mr.  Newell 
says — more  water  than  is  required  for  the  United  States  reclamation 
proposition. 

Now,  there  is  nothing  horrible  or  terrible  or  disastrous  in  that. 
Two  years  have  rolled  by.  Since  then  no  application  has  been  made 
to  put  in  any  figures  to  show  that  in  any  particular  series  of  years-, 
or  as  a  result  of  the  Canadian  contention  the  United  States  would 
get  nothing,  so  that  this  treaty  would  be  disastrous  for  the  United 
States.  On  the  contrary,  we  have  come  here  yesterday  and  have 
heard  an  argument  advanced  on  behalf  of  the  Reclamation  Service 
of  the  United  States  that  that  would  be  the  result.  Nevertheless,  the 
only  figures  on  which  any  argument  is  based  are  exactly  the  same 
figures  which  we  had  before,  and  which,  with  all  respect,  to  my  mind 
prove  exactly  the  contrary. 

In  other  words,  there  is  no  evidence  here  whatever,  and  no  sug- 
gestion has  been  made  at  any  time  that  any  evidence  might  be  put 
in  for  the  purpose  of  showing  that  Canada's  contention  would  worlv 
out  such  a  hardship  that  the  treaty  would  resolve  itself  into  an 

absurdity.  .  ,  ^ 

Mr.  King.  Is  it  not  a  fact  that  I  appeared  before  this  commission 
and  asked  permission  to  get  the  very  data,  the  lack  of  which  is  com- 
plained of,  and  that  I  was  denied? 
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Col.  MacIj^nes.  I  do  not  remember  that,  Judge  King,  at  all. 

Mr.  King.  And  now  you  complain  that  that  data  is  not  here. 

Col.  MacInnes.  Well  now,  let  me  put  it  in  this  way — 3''ou  are  quite 
fair.  The  suggestion  was  to  add  something  not  included  in  those 
figures  which  we  have  before  us.  This  statement  is  made  at  page 
165  of  the  record.  Mr.  Wyvell  is  speaking,  followed  by  Mr.  NewelL 
I  will  read  from  page  165,  near  the  bottom.   Mr.  AYyvell  says: 

Mr.  Wyvell.  There  have  been  very  few  surveys  of  irrigable  laud  and  prac- 
tically no  measurements  of  water,  because  the  water  in  the  southern  tributaries 
comes  in  such  an  erratic  fashion  that  it  has  had  practically  no  value  for  irri- 
gation. It  occurs  in  very  short,  sudden  storms,  and  there  are  very  few,  if  any. 
reservoirs,  and  so  we  have  considered  that  waste  water.  For  that  reason  we- 
have  made  very  few  measurements  of  these  tributaries  or  of  the  waters  which 
escape  out  of  the  mouth  of  the  Milk  River,  as  that  water  is  wasted  and  is  of 
no  practical  use  to  anyone.  For  that  reason  we  can  not  give  you  in  such  simpler 
form  j'.s  you  desire  information  comparable  to  that  obtained  of  the  streams  tc> 
the  north.  There  is  such  a  large  number  of  these  little  tributaries  to  the  Milk, 
as  has  l)een  stated,  some  of  which  may  not  flow  for  several  years  in  succession, 
that  it  does  not  seem,  possible  with  the  funds  available  to  attempt  to  make 
measurements. 

Mr.  Tawnky.  It  would  not  be  considered  as  water  available  foi*  irrigation 
purposes. 

Mr.  Newell.  It  has  not  up  to  the  present  time,  and  no  one  has  attempted  to 
use  it.    AVe  are  not  planning  any  reservoirs  now  to  catch  that  water. 

Mr.  Tawney.  The  only  tributai'ies  of  the  Milk  Kiver  that  the  Reclamation 
Service  has  given  to  the  conmiission  are  the  tributaries  on  the  west  near  the 
source  of  the  Milk  liiver  and  the  tributaries  of  the  Milk  River  south  of  the 
eastern  crossing  in  Montana. 

Mr.  Newell.  Those  are  the  only  rivers  we  have  measured  on  behalf  of  the 
Reclamation  Service,  the  main  Milk  River. 

Mr.  Tawney.  South  of  the  eastern  crossing? 

Mr.  Newell.  East  of  tlie  eastei'n  crossing.  We  have  not  measured  the  tribu- 
taries to  the  south  because  of  their  erratic  character ;  we  have  only  measured 
a  few  of  the  tributaries  in  the  north. 

So  that  is  the  situation  I  wanted  to  make  clear.  I  read  this  record 
to  clear  up  that  point  possibly  in  the  minds  of  the  commission,  and 
I  think  it  is  fairly  clear  now  that  Canada's  contention,  if  it  prevailed, 
would  not  produce  any  very  great  hardship.  Now  the  result  of 
Canada's  contention  on  the  figures  proved  is  put  forward,  and  will 
be  found,  as  you  remember,  in  a  suggestion  in  the  evidence,  and  also 
in  a  brief. 

Mr.  Kino.  What  I  wanted  to  say  was  this:  As  I  remember  it,  Mr, 
Xewell  suggested  a  plan  whereby  the  information  you  complained  of 
not  having  could  be  secured,  and  at  least  one  member  of  the  commis- 
sion, if  not  more,  favored  having  that  information.  And  then  when 
the  matter  was  suggested  by  myself  as  one  of  the  representatives  of 
the  JReclamation  Service,  it  Avas  opposed  by  the  commission  on  the 
theory  that  they  must  first  interpret  the  treaty. 

Col.  MacInnes.  I  quite  agree  with  that. 

Mr.  King.  And,  unless  I  am  mistaken,  you  insisted  that  it  was  not 
necessary  to  have  this  information  in  advance. 
Col.  MacInnes.  Quite  right. 

Mr.  King.  And  the  inconsisiency  of  which  I  complain  is  that  you 
are  arguing  now  that  Ave  have  not  this  information,  and  that  of  course 
we  can  not  discuss  that  because  it  is  not  in  the  record. 

Col.  MacInnes.  Well,  J udge  King,  if  I  am  inconsistent,  I  can  only 
say  that  I  regret  it. 

Mr.  KiN(;.  (Jf  course,  I  do  not  for  a  moment  think  you  were  in- 
tentionally inconsistent. 
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Col.  MacInnes.  Well,  I  submit  I  am  not  in  any  sense  inconsistent. 
If  any  ruling  was  made  by  the  commission  against  any  evidence  be- 
ing submitted,  I  shall  submit  it  on  that  point.  I  would  feel  very  con- 
fident that  the  ruling  was  right,  because  to  introduce  evidence  for 
the  mere  purpose  of  destroying  the  contention  would  surely  be  con- 
trary to  all  legal  rules.'  But  what  I  was  objecting  to  was,  that  an 
argument  should  be  based  on  the  evidence  in  hand  and  not  on  a 
hypothesis — an  argument  should  be  based  on  the  facts  already  proved. 

Mr.  King.  My  complaint  is,  that  you  would  not  permit  us  to  intro- 
duce the  evidence  which  you  now  complain  of  not  having. 

Mr.  Glenn.  I  must  say,  Mr.  King,  that  that  was  the  fault  of  the 
commission;  that  was  not  the  fault  of  the  Canadian  counsel.  They 
offered  to  open  it  up,  but  we  would  not  allow  them. 

Col.  MacInnes.  My  learned  friend  takes  a  different  view  of  the 
matter  from  mine.  My  learned  friend  based  an  argument  on  certain 
hypotheses,  whereas  the  facts  are  to  the  contrary,  as  has  been  estab- 
lished. 

I  should  like  to  mention  a  point  raised  by  Senator  Walsh  as  to 
the  alleged  action  by  the  parties  subsequent  to  the  making  of  the 
treaty,  in  connection  with  the  establishment  of  international  measur- 
ing stations.  The  point  made  is  this,  that  international  stations  were 
established  at  the  boundary  and  not  elsewhere,  and  that  that,  there- 
fore, shows  that  the  parties  themselves  thought  that  the  measure- 
ments were  to  be  made  there  and  there  alone. 

The  reason  for  that  action  is  shown  on  the  record  already.  It  was 
mentioned  at  St.  Paul.  International  stations  were  established  at  the 
boundary  and  not  elsewhere  for  a  very  good  reason.  At  those  points 
there  was  on  each  side  of  the  boundary  a  measuring  station  estab- 
lished by  each  of  the  two  countries,  and  they  said  "  Let  us  have  one 
station  instead  of  two."  At  the  other  point  what  was  contemplated 
to  be  done  was  that  measurements  would  be  made  by  each  country 
Avithin  its  own  territory  and  exchanged  and  given  to  the  other.  So 
there  is  absolutely  nothing  whatever  in  the  action  of  Canada  in 
being  a  party  to  the  wiping  out  of  dual  stations  at  the  boundary  and 


We  h  ave  dealt  with  the  diplomatic  correspondence  which  my  j 
learned  friends  have  said  that  they  have  a  right  to  look  at.    So  far 
as  we  are  concerned,  we  feel  that  that  diplomatic  correspondence,  if 
looked  at,  will  help  our  contention  rather  than  their  own.    But  we 
do  assert,  and  in  the  strongest  possible  way,  that  on  the  doctrines  of  ! 
law  which  have  been  accepted  between  both  countries  such  drafts  are 
in  this  particular  case  not  to  be  looked  at  in  view  of  the  clear  and 
unambiguous  language  of  the  treaty.    As  I  say,  it  is  not  for  us  to 
say  that  the  commission  should  or  should  not  roam  far  afield  if  they 
wish  to  do  so,  but  it  is  a  matter  of  the  application  of  the  law  which 
has  been,  and  we  submit  ought  to  be,  applied  to  such  documents  as  i 
these.   Such  evidence  is  not  admissible  in  view  of  the  clearness  of  the  I 
language  of  the  treaty.   You  will  remember  a  passage  I  read  at  the  I 
previous  hearing,  which  was  at  page  244  of  V attel.   It  is  interestiug  j 
to  find  that  those  particular  remarks  of  Vattel  have  been  approved 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Ware  v. 
Hylton  (3  Dallas,  199,  pp.  239-240).   It  is  Mr.  Justice  Chase  who  is 
speaking.   I  do  not  intend  to  read  many  authorities,  but  this  particu- 
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lar  case,  I  think,  would  be  of  interest  to  the  commission.  Mr.  Justice 
Chase  says: 

Before  I  consider  this  article  of  the  treaty  I  will  adopt  the  following  remarks, 
which  I  think  applicable,  and  which  may  be  found  in  Dr.  Kutherforth  and 
Vattel.  (2  Ruth.,  307  to  315;  Vattel  lib.  2'c.  17.  sees.  263  and  271.)  The  inten- 
tion of  the  framers  of  the  treaty  must  be  collected  from  a  view  of  the  whole 
instrument,  and  from  the  words  made  use  of  by  them  to  express  their  intention, 
or  from  probable  or  rational  conjectures.  If  the  words  express  the  meaning  of 
the  parties  plainly,  distinctively,  and  perfectly,  there  ought  to  be  no  other  means 
of  interpretation ;  but  if  the  words  are  obscure  or  ambiguous  or  imperfect 
recourse  must  be  had  to  other  means  of  interpretation,  and  in  these  three  cases 
we  must  collect  the  meaning  from  the  words  or  from  probable  or  rational  con- 
jectures, or  from  both.  When  we  collect  the  intention  from  the  words  only,  as 
they  lie  in  the  writing  before  us,  it  is  a  literal  interpretation ;  and,  indeed, 
if  the  words  and  the  construction  of  a  writing  are  clear  and  precise  w^e  can 
scarce  call  it  interpretation  to  collect  the  intention  of  the  writer  from  thence. 
The  principal  rule  to  be  observed  in  literal  interpretation  is  to  follow  that  sense 
in  respect  both  of  the  words  and  the  construction  which  is  agreeable  to  common 
use. 

Nothing  could  cover  the  ground  more  clearly  and  more  absolutely 
than  that. 

Mr.  Powell.  Senator  Walsh  is  not  quarreling  with  the  statement 
of  law.  He  says  that  while  these  drafts  could  be  used  to  look  at 
they  could  not  modify  the  final  treaty.  He  says  you  can  look  at 
those  drafts  to  identify  the  subject  matter  of  the  treaty.  Supposing 
there  is  an  agreement  in  which  reference  is  made  to  John  Jones, 
of  the  parish  of  Clinton,  in  the  county  of  Kent,  and  it  turns  out 
that  there  is  a  man  there  and  there  was  a  mistake  in  the  description, 
and  the  real  John  Jones  lives  in  Clinton,  county  of  Essex,  Province 
of  Ontario.    Surely  you  can  show  that  by  extraneous  evidence. 

Col.  MacInxes.  Of  course  you  can. 

Mr.  Pow^ELL.  You  can  always  identify  the  subject  matter  of  the 
contract  b}^  oral  evidence. 

Col.  MacInxes.  Surely;  only  when  there  is  no  difficulty  you  do 
not  go  out  and  get  your  difficulty  first  and  then  bring  it  in. 

Mr.  Powell.  In  that  case  you  have  to  go  out  and  get  it.  It  is 
plain  on  the  face  of  it  that  there  is  a  John  Jones  in  Clinton.  You 
have  to  go  outside  of  that  to  get  your  doubt.  That,  as  I  take  it, 
is  one  of  the  distinctions  in  the  admission  of  oral  testimony.  As  a 
general  proposition  you  can  not  admit  oral  testimony  where  the 
doubt  is  patent  on  the  face  of  it,  but  you  can  where  the  doubt  is 
latent. 

Col.  MacInnes.  Yes,  sir:  but  you  do  it  only  when  the  doubt  is 
there,  not  when  it  is  clear. 

Mr.  Powell.  But  what  could  be  clearer  on  the  face  of  it  than 
John  Jones,  of  the  parish  of  Clinton  and  the  county  of  Kent?  T  am 
not  arguing  that  I  am  in  favor  of  that.  I  am  pointing  out  the 
point  you  have  to  combat.  Senator  Walsh  says  that  while  it  is  true 
that  it  refers  there  to  all  tributaries  that  that  is  a  mistake;  the 
people  were  only  negotiating  about  some  of  the  tributaries. 

Col.  MacInnes.  That  is  quite  another  question.  My  learned 
friend  suggests  that  if  he  can  find  a  draft  between  the  negotiating 
parties  which  contains  a  more  limited  meaning,  that  he  is  entitled 
to  take  that  draft  and  apply  it  to  general  language  and  to  cut  down 
that  general  language  to  something  that  is  limited.  Is  not  that  his 
point  ? 
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Mr.  Powell.  I  do  not  understand  his  point  to  be  that.    What  I 

understood  his  point  to  be  is  this:  I  can  take  that  as  some  evidence, 
and  if  there  is  a  series  of  those  documents  and  a  number  of  letters 
passing  backward  and  forward  along  the  same  line  the  evidence 
then  might  be  conclusive.  Am  I  correct  in  that  understanding  of 
your  argument,  Senator  Walsh  ? 

Senator  Walsh.  I  think  that  is  quite  accurately  stated. 

Mr.  Powell.  Not  that  you  are  estopped  by  one  document,  but  tak- 
ing the  whole  thing  together  he  argues  that  it  is  clear. 

Col.  MacInnes.  He  suggests  that  he  can  look  at  certain  drafts. 
Every  one  of  those  drafts  to  which  he  points  as  a  guide  and  as  being 
limited  is  expressly  stated  to  be  limited.  Now,  my  suggestion  is 
this :  If  you  take  this  and  apply  it  to  the  language  of  the  document, 
which  is  not  so  limited  but  is  general,  you  are  actually  altering  and 
varying  a  written  document,  which  is  something  very  different  from 
the  other  proposition. 

Some  other  authorities  were  cited  by  Judge  King  and  by  the 
learned  Senator  with  reference  to  the  Alaskan  Treaty.  You  may 
remember  that  there  Avas  a  dispute  which  was  referred  to  a  tribunal, 
the  Alaskan  Boundarv  tribunal,  which  rendered  a  decision  in  favor 
of  the  United  States.  In  the  decision  or  opinion  Avhich  was  ren- 
dered by  Mr.  Root,  Mr.  Lodge,  and  Senator  Turner,  and  which  was 
concurred  in  in  part  by  Lord  Alverstone,  certain  remarks  were  made 
which  have  been  cited  to  this  commission  to-day.  What  I  wish  to 
point  out  is  this,  that  however  interesting,  the}^  are  not  applicable  . 
for  this  very  good  reason,  which  T  am  sure  my  learned  friends  would  | 
have  mentioned  if  it  had  been  called  to  their  attention,  and  which 
throws  a  bright  light  on  the  Avhole  situation;  that  in  the  reference 
of  the  difficulty  to  that  tribunal  it  was  expressly  agreed  and  stipu- 
lated between  the  two  countries  that  such  other  documents  mififht 
and  should  be  looked  at.  That  is  a  very  different  thing  from  looking  j 
at  them  by  reason  of  some  rule  of  law  which  would  make  them  per- 
missible. They  looked  at  them  because  they  were  authorized  to 
look  at  them  and  were  told  to  by  the  governments  which  created  the 
arbitration  board. 

Mr.  Taavj^ey.  Do  you  not  think  in  a  matter  of  this  kind  that  there  I 
is  a  genera]  authority  under  this  treaty  where  we  are  acting  in  an  ' 
administrative  capacity  and  where  the  judicial  function  is  merely 
an  incident  to  such  an  administration,  and  that  it  is  the  duty  of  this 
commission  to  look  into  all  extraneous  matters  for  the  purpose  of 
ascertaining  what  the  real  intent  of  the  parties  was  Avith  respect  to 
this  particular  AAa-iting? 

Col.  MacInxes.  Look  at  everything  if  vou  Avill;  look  at  all  the 
material  AAdiich  is  brought  before  you,  but  in  coming  to  your  de- 
cision you  surely  must  be  guided  by  the  rules  Avhich  have  been  laid  j 
down  as  applicable.  Otherwise,  it  seems  to  me — and  I  am  not  argu-  | 
ing  for  one  country  at  the  moment  more  than  for  another — if  you 
have  no  rules  at  all  there  would  be  graA^e  danger  of  deciding  accord- 
ing  to  which  way  the  chips  fell. 

Mr.  Tawney.  We  are  simply  endeavoring  to  ascertain  a  fact, 
which  is  the  intent  of  the  parties.  Although  I  may  be  wrong,  in  my 
judgment  the  purpose  of  this  ascertainment  is  to  discharge  an  ad- 
ministrative duty,  and,  in  order  to  ascertain  that  fact,  it  seems  to 
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me  that  this  commission  is  ut  liberty  to  gather  its  information  con- 
cerning the  fact  from  any  source  regardless  of  any  strict  rules  of 
construction  that  may  circumscribe  the  duties  of  a  court  on  a  question 
of  litigation  between  individuals. 

Col.  MacInnes.  Well,  here  you  have  a  document  before  you  which 
you  are  seeking  to  apply  and  which  it  is  your  duty  to  apply  as  a 
commission.  I  mean  that  the  treaty  so  says.  Surely  you  would 
hesitate  long  before  construing  that  treaty  under  which  you  are 
acting  and  which  you  are  called  upon  to  apply,  in  any  diffierent 
way  from  that  in  Avhich  treaties  are  usually,  in  the  absence  of  ex- 
press stipulation,  interpreted  betAveen  two  countries.  I  do  not  quite 
follow  you  yet  as  to  the  suggestions  as  to  why  this  particular  com- 
mission shoukl  be  untrammeled,  and  untrammeled  in  a  way  that 
might  lead  to  difficulty  rather  than  help;  untrammeled  by  the  rules 
wliich  have  been  accepted  and  applied  by  the  courts  of  the  countries. 
T  mean,  if  not  that  rule,  what  rule? 

Mr.  Powell.  That  is,  we  must  investigate  and  decide  this  matter 
just  as  we  would  investigate  arid  decide  any  other  matter  that  comes 
before  us. 

Mr.  Mtgnault.  But  is  not  the  whole  question  this?  We  are  called 
upon  to  apply  Article  VI.  Either  Article  VI  is  clear  or  it  is  not 
clear.  If  it  be  clear,  all  we  liave  to  do  is  to  give  effect  to  it  without 
going  behind  it  to  ascertain  whether  the  parties  may  not  have  made 
some  mistake  in  the  use  of  this  or  that  expression.  If  it  be  not  clear, 
then  we  can  search  their  intentions  by  the  extraneous  circumstances 
or  by  the  situation  in  which  they  were  so  far  as  that  can  be  done.  But 
if  we  have  nothing  else  to  do  but  to  apply  Article  VI,  and  if  it  be 
clear  and  unambiguous,  what  can  we  do  except  to  apply  it? 

Col.  MacInnes.  That  is  what  I  should  think,  Mr.  Mignault. 

Mr.  Tawxey.  I  would  say.  Col.  Maclnnes,  in  answer  to  your  sug- 
gestion as  to  your  not  being  able  to  follow  me,  that  the  question  is 
whether  or  not  the  commission  was  authorized  in  the  interpretation 
or  construction  of  Article  VI  to  go  into  the  history  of  that  article. 
That  is,  the  right  of  the  commission  to  do  that  has  been  questioned. 
It  has  been  said  that  we  were  not  at  liberty  to  do  that  because  the 
language  of  the  treaty  itself  is  so  clear  and  distinct.  Now,  my  posi- 
tion is  that  in  the  discharge  of  our  administrative  duty  under  Article 
VI,  if  the  question  between  the  parties  themselves  is  presented  to  the 
commission,  we  do  not  need  to  hesitate  about  inquiring  into  the 
history  of  the  entire  article  for  the  purpose  of  ascertaining  what  the 
intent  of  the  parties  was  as  to  the  amount  of  water  that  is  to  be 
measured  and  distributed  or  apportioned  between  the  two  countries. 

Col.  MacInnes.  My  position  is  this:  The  commission  should  be 
guided  by  ordinary  rather  than  by  extraordinary^  rules  of  construc- 
tion ;  that  w^hen  the  two  Governments  made  this  treaty  between  each 
other  they  must  have  surely  done  so  in  the  ordinary  manner  and 
on  the  assumption  that  that  treaty  would  be  construed  if  it  ever  came 
up  in  the  manner  usually  applicable  to  treaties;  that  I  do  not  think 
there  would  ever  have  occurred  to  them,  and,  therefore,  it  would  be 
very  dangerous  to  apply  here,  the  idea  that  this  particular  treaty 
was  coming  before  a  particular  commission  Avhich  would  deoide  it 
according  to  some  rules  quite  different  from  those  that  had  ever  been 
applied  before. 
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In  other  words,  all  I  am  suggestiing  is  that  this  commission  will 
in  this  respect  act  in  accordance  with  the  rules  which  are  universally 
accepted  in  construing  documents  of  this  kind.  I  am  not  asking  you 
to  do  anything  more  or  anything  less. 

Mr.  Tawney.  I  understood  you  to  contend  that  under  this  treaty 
it  was  not  within  the  province  of  the  commission  to  go  into  the  his- 
tory of  this  article  at  all  for  the  purpose  of  ascertaining  what  the 
intent  of  the  parties  was. 

Col.  MacInnes.  No;  not  at  all.  What  I  am  saying  is  this,  that 
if  this  or  any  other  article  of  the  treaty  comes  up  for  consideration 
and  it  is  found  to  be  unambiguous,  then,  in  accordance  with  the 
regular  rule,  there  is  no  resort  to  other  material  for  the  purpose  of 
changing  language  which  is  clear;  that  before  other  evidence  can 
be  used  to  change  clear  language  there  must  be  an  ambiguity  shown, 
and  my  point  is  that  after  the  fullest  possible  consideration  no  am- 
biguity has  been  shown  or  has  been  established  by  my  learned  friends. 

Mr.  Tawney.  Well,  is  not  the  fact  that  the  two  Governments  here 
are  contending  for  a  diametrically  opposite  construction  or  intent, 
evidence  of  ambiguity  ^ 

Col.  MacInnes.  Oh,  no;  I  do  not  think  so. 

Mr.  Powell.  Take  a  case  of  this  kind :  Supposing  there  is  a  fran- 
chise introduced  so  that  every  person  of  the  age  of  21  years  having 
personal  property  to  the  amount  of  $100  shall  have  a  vote.  Do  you 
suppose  that  would  allow  a  woman  to  vote  ? 

Col.  MacInnes.  Well,  the  Avord  "  person  "  is  either  clear  language 
or  it  is  not. 

Mr.  Powell.  But  still  those  general  terms  are  cut  down  in  view  of 
the  long  practice  of  the  country  that  women  have  not  a  vote,  and 
they  want  something  more  conclusive  to  give  them  a  vote. 

Col.  MacInnes.  But  I  do  not  think  there  are  two  meanings  to  be 
applied  to  the  word  "  tributary." 

Mr.  Powell.  But  I  am  speaking  of  the  fact  that  there  should  not 
be  any  ambiguity.  The  word  "  woman  "  means  a  person,  and  still 
you  limit  a  contract  and  restrict  the  general  term  in  respect  to  the 
subject  matter  with  Avhich  you  are  dealing. 

Col.  MacInnes.  There  is  an  inherent  ambiguity  there  because 
there  are  two  sexes  in  the  human  race.  Obviously  it  might  apply  to 
both  or  to  either. 

Mr.  Tawney.  Col.  MacInnes,  what  have  you  to  say  with  respect 
to  the  argument  of  Senator  Walsh  and  also  of  Judge  King  regarding 
the  use  of  the  word  "  and  "  in  connection  with  these  tributary  waters 
in  Montana,  Alberta,  and  Saskatchewan? 

Col.  MacInnes.  What  have  I  to  say  to  that? 

Mr.  Tawney.  Yes;  as  applying  only  to  the  tributary  waters  of 
these  two  rivers  that  cross  the  international  boundary. 

Col.  MacInnes.  Well,  as  to  that,  Mr.  Tawney,  in  addition  to  the 
remarks  which  I  made  earlier  that  the  natural  language  must  be 
given  to  these  words,  namely,  that  they  are  geographical  and  de- 
scriptive, I  should  point  out  that  in  order  to  give  them  the  mean- 
ing that  my  learned  friends  contend  for,  you  have  to  change  one  of 
those  "ands"  into  the  word  "or";  they  have  to  make  it  read,  "The 
rivers  and  tributaries  in  Montana  and  Saskatchewan  and  in  Mon- 
tana and  Alberta,"  whereas  the  language  of  the  treaty  is  "  In  Mon- 
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tana  and  Alberta  and  Saskatchewan."  In  other  words,  for  them  to 
get  any  argument  on  the  point  they  have  to  admit  that  the  language 
of  the  treaty  is  nonsense,  because  there  are  no  tributaries  which  are 
in  all  three.  There  are  no  tributaries  in  Montana  and  Alberta  and 
Saskatchewan.  To  get  amy  foundation  for  their  argument  they  have 
to  say  that  the  treaty  as  it  stands  either  has  the  geographical  mean- 
ing which  Canada  contends  for  or  else  it  is  senseless ;  that  it  does  not 
mean  Montana  and  Alberta  and  Saskatchewan,  but  it  does  mean 
something  else :  and,  therefore,  it  must  be  changed  to  read  tributaries 
in  Montana  and  Alberta  in  the  sense  of  tributaries  which  flow 
through  both  and  tributaries  in  Montana  and  Saskatchewan  in  the 
sense  of  tributaries  that  flow  through  both. 

Mr.  MiGNAULT.  Col.  Maclnnes,  you  are  not  reciting  the  language 
of  the  treaty.  It  refers  to  the  State  of  Montana  and  the  Provinces 
of  Alberta  and  Saskatchewan,  apparently  indicating  two  divisions,  a 
State  on  the  one  hand  and  the  two  Provinces  on  the  other.  That  is 
the  argument  as  I  understand  it,  that  tributaries  are  indicated  as 
being  in  these  two  divisions  and  that,  therefore,  they  must  necessarily 
cross  the  boundary. 

Col.  MacInxes.  And  that  therefore  you  are  to  exclude  any  which 
are  not  in  both. 

Mr.  MiGNAULT.  An}^  that  are  not  in  the  two  divisions.  That  is  the 
argument.  I  do  not  know  that  they  would  have  to  be  in  all  three, 
because  it  seems  to  me  the  treaty  distinguishes  two  geographical 
divisions,  the  State  of  Montana  on  the  one  hand  and  the  two  Prov- 
inces on  the  other. 

(^ol.  MacInnes.  Then,  let  us  take  it  at  that.  Let  us  assume  that 
the  treaty  does  say  that — ^that  it  says  the  tributaries  in  the  State  of 
Montana  and  the  Provinces  of  Alberta  and  Saskatchewan  bracketed 
together.  The  suggestion  is  that  hmguage  of  that  kind  has  the  effect 
of  a  limitation  to  tributaries  which  are  in  both  and  result  in  the  ex- 
clusion of  those  which  are  in  one  and  in  one  alone. 

Now,  first  of  all.  on  the  practical  side  my  learned  friend  was  met 
with  the  objection  that  he  does  not  contend  for  that  himself  because 
in  respect  of  tributaries  which  are  in  one  countr^^,  and  in  one  country 
alone,  he  does  include  them  provided  they  have  joined  the  particular 
river  before  it  has  crossed  the  boundary;  that  his  contention  has  to 
be  cut  down  to  that;  and  it  is  limited  to  tributaries  vv'hich  are  in  both 
countries  and  which  join  the  river  before  it  has  crossed  the  boundary. 
Well,  the  plain  answer  to  that  is  that  there  is  no  such  language  in 
the  treaty.  I  mean  that  that  brings  in  a  complicated  definition  of 
inclusion  of  one  part  and  the  exclusion  of  the  other,  and  he  himself 
has  to  admit  his  own  inconsistency  in  the  sense  that  he  does  not  apply 
it  in  that  way. 

Apart  from  all  that,  there  is  the  natural,  obvious  meaning  to  those 
words  which  I  have  given  and  if  my  learned  friends  were  to  contend 
that  they  cut  out  all  tributaries,  whether  they  joined  the  river  before 
or  after  it  crosses  the  boundary,  it  would  be  a  meaning  which  to  my 
mind  is  quite  unheard  of.  If  you  say,  "  My  books  in  the  library  and 
in  the  dining  room,"  surely  it  means  your  books  which  are  in  the 
library  and  your  books  which  are  in  the  dining  room.  It  does  not 
mean  A^our  books  which  are  in  both.  I  mean  that  that  is  not  the 
natural  way  in  which  those  words  would  be  used  to  put  a  condition 
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that  the  article,  Avhether  it  be  a  book  or  a  tributary,  must  be  not 
merely  in  the  one  but  also  in  the  other.  It  is  a  condition  which  is 
not  found  in  the  ordinary  use  of  those  terms.  So  whatever  way  you 
choose  to  put  it  you  have  first  of  all  to  assume  that  the  Provinces  of 
Alberta  and  Saskatchewan  menn  in  a  sense  Canada. 

Mr.  Glen^\  Article  VI  of  the  treaty  says  "The  high  contracting 
parties  agree  that  the  St.  Mary  and  Milk  Elvers  and  their  tributaries 
(in  the  State  of  Montana  and  the  Provinces  of  Alberta  and  Sas- 
katchewan) are  to  be  treated  as  one  stream,''  and  so  forth.  Sir 
George  Gibbons  wanted  that  amended.  He  sent  a  telegram  and  sim- 
ply said,  "  Say  Provinces  of  Alberta  and  Saskatchewan,*'  showmg 
that  he  just  simply  added  the  >\'ord.  "  and." 

Col.  MacInnes.  That  is  it  exactly. 

Mr.  Glenn.  If  he  had  written  a  letter,  he  would  have  put  it  in 
better  language. 

Col.  AIacInnes.  I  do  not  knoAV  that  he  would  have  done  that. 
Anyone  who  looks  at  the  map  when  he  gets  home  would  see  that  this 
is  a  written  geographical  description,  because  there  are  some  of  them 
in  Saskatchewan. 

Mr.  Glenn.  It  is  ambiguous. 

Col.  MacInnes.  I  do  not  see  how  there  is  any  ambiguity  there, 
because  the  only  alternative  suggested  by  the  other  side  is  impossible. 

Mr.  Mignault.  Supposing  the  only  river  mentioned  there  was  the 
St.  Mary  River.  Leave  out  the  Milk  River  for  the  moment.  If  it 
speaks  of  the  St.  Mary  River  and  its  tributaries  in  the  State  of  Mon- 
tana and  the  Province  of  Alberta,  would  there  be  any  ambiguity 
there? 

Col.  MacIn^ies.  Let  me  get  that  again. 

Mr.  Mignault.  Supposing  the  treaty  merely  referred  to  one  of 
these  rivers — for  instance,  the  St.  Mary  River — coupling  it  with 
the  parenthesis  in  the  State  of  Montana  and  the  Province  of  Al- 
berta," just  one  river,  the  St.  Mary  River  and  its  tributaries  in  the 
State  of  Montana  and  the  Province  of  Alberta.  Would  there  be 
anything  more  than  description  there? 

Col.  MacInnes.  I  should  not  think  so.  The  point  when  raised 
before  at  St.  Paul  was  almost  raised  to  be  dismissed.  It  is  for  me  a 
little  difficult  to  take  the  point  seriously,  because,  with  all  respect,  it 
is  so  absolutely  absurd.  Take  the  suggestion  you  have  made  just 
now.  That  surely  would  include  the  water  of  that  river  either  in 
Canada  or  in  the  States.  It  would  not  be  limited  to  tributaries 
that  flowed  from  one  country  and  could  be  identified  in  the  other. 
You  have  got  to  take  language  as  it  is  used  and  understood,  as  the 
Supreme  Court  of  the  United  States  has  said,  in  accordance  with  its 
common  use,  and  I  would  defy  anyone  to  cite  an  illustration  that  a 
thing  of  this  kind  said  to  be  in  Montana  and  Alberta— assuming  that 
to  be  the  language — would  mean  something  Avliich  had  to  be  in  both, 
and  not  something  which  was  used  as  descriptive  language. 

Mr.  Powell.  All  you  would  have  to  d6  would  be  to  substitute 
"  and  "  for  "  or."  I  can  cite  numerous  cases  where  "  and  "  has  been 
construed  as  "  or  "  and  "  or  "  has  been  used  as  "  and." 

Col.  MacInnes.  Supposing  you  said  "  or  "  in  this  case.  That  would 
not  help  it  one  way  or  the  other.  The}^  have  to  say  that  it  is  some- 
thing which  is  in  both. 


ST.  MAEY  AND  MILK  EIVERS. 


141 


The  suggestion  was  made  by  Judge  King  in  his  argument,  and  not 
concurred  in  by  the  learned  Senator,  that  there  was  to  be  found  and 
applied  a  restriction  to  the  language  arising  out  of  a  supposed  limi- 
tation on  the  treaty-making  power  of  the  United  States.  Now,  I 
think  I  can  satisfy  the  commission  that  however  interesting  a  decision 
on  that  point  might  be  as  to  whether  the  United  States  is  or  was 
limited  by  treaty-making  power  in  connection  with  this  treaty,  it 
will  not  be  necessary  for  the  commission  to  decide  that  point,  because 
the  necessit}'  for  its  application  does  not  arise. 

Let  us  keep  clearly  in  mind  what  this  suggestion  is.  It  is  said  that 
there  is  a  certain  limitation.  We  will  not  yet  go  into  details  as  to 
what  that  limitation  is.  It  is  said  that  that  limitation  was  so  well 
known  and  so  clearh^  and  absolutely  established  that  the  authorities 
who  made  this  treaty  had  it  in  mind,  and  when  they  used  this  lan- 
guage they  impressed  the  language  with  their  limitation.  To  estab- 
lish that,  as  you  will  see,  my  learned  friend  has  to  go  a  great  deal 
farther  than  he  would  have  to  go  if  he  were  arguing  before  this 
court  or  the  Supreme  Court  of  the  United  States  that  there  was  a 
balance  of  authority  against  the  treaty-making  power  in  this  respect 
because,  as  you  will  see  at  once,  what  my  learned  friend  has  to  do 
is  to  show  not  only  that  such  a  limitation  exists  by  law  of  the  United 
States,  but  that  there  was  no  doubt  about  it,  that  it  Avas  well  known, 
that  it  was  clearly  known,  that  it  was  accepted. 

Anything  short  of  that  is  no  good,  because  to  suggest  that  Mr. 
Jvoot  or  anybody  making  a  treaty  has  in  mind  a  point  Avhich  is  in 
dispute  and  as  to  Avhich  there  are  a  hmg  series  of  cases  and  a  large 
lunnber  of  articles  of  textbook  Avriters  and  no  definite  conclusions 
reached  by  the  gentlemen  from  the  South  and  from  the  North,  and  to 
suggest  that  on  a  point  of  that  kind  which  may  not  be  definitely 
settled  he  writes  a  treaty  with  the  effect  that  it  is  settled,  shows  the 
impossibility  of  my  learned  friend's  contention,  because  it  has  to  be 
commonly  accepted  knowledge  to  be  written  in  unless  it  is  found 
there  itself.  If  the  point  were  being  raised  as  a  matter  of  argument 
it  might  be  put  to  you  that  there  was  a  balance  of  authority  in  its 
favor  and  the  authorities  might  be  cited.  But  here  he  has  to  do 
more  than  that  because  here  it  is  not  found ;  it  has  to  be  brought  in 
by  implication.  To  bring  it  in  by  implication  it  has  to  be  something 
which  is  accepted  and  fully  accepted.    In  that  he  is  bound  to  fail. 

Mr.  Powell.  Has  not  Mr.  Eoot  committed  himself  to  the  most 
plenary  Federal  power  in  respect  to  a  treaty  in  an  article  in  some 
magazine? 

Col.  MacInnes.  Yes;  quite  right. 

Mr.  Tawnev.  You  are  referring  to  the  arbiti-ation  treaties  by  Mr. 
John  Hay. 

Mr.  King.  I  did  not  catch  what  your  honor  said. 

Mr.  PowELr>.  I  asked  if  ISIr.  Root  had  not  committed  himself  to 
the  theory  of  the  fullest  plenary  powers  in  the  Federal  Government 
in  regard  to  treaties. 

Mr.  King.  If  I  am  permitted  to  ansAver  it  I  Avould  like  to  do  so. 

Col.  MacInnes.  If  my  learned  friends  Avei-e  asking  the  Commis- 
sion to  say  that  Article  YI  on  our  construction  of  it  Avas  unconstitu- 
tional, it  Avould  be  enough  for  them  to  shoAv  that  though  there  is 
much  difference  of  opinion,  the  better  vieAV  Avas  that  the  treaty- 
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making  power  did  not  extend  to  dealing  in  any  way  with  tribu- 
taries wholly  in  Montana.    Even  on  that  I  think  they  Avould  fail. 

Mr.  Tawney.  Do  you  maintain  that  in  the  measurement  and  dis- 
tribution of  these  w^aters  that  this  Commission  should  measure  the 
tributary  waters  that  are  wholly  in  Montana  and  do  not  cross  the 
international  boundary  at  all,  for  the  purpose  of  securing  the  total 
of  the  water  to  be  divided? 

Col.  MacInnes.  Let  me  follow  that  again. 

Mr.  Taw^ney.  I  say,  do  you  maintain  that  it  is  the  duty  of  this 
Commission  to  measure  the  waters  of  the  tributaries  to  the  Milk 
River  that  are  wholly  w^ithin  the  State  of  Montana  for  the  purpose 
of  arriving  at  the  total  amount  of  water  to  be  divided  between 
Canada  and  the  United  States  under  Article  VI  of  this,  treaty  ? 

Col.  MacInnes.  Surely.    Why  not? 

Mr.  Tawney.  Is  the  Government  of  the  United  States  justified  in 
requiring  such  measurement  of  w^aters  that  do  not  belong  to  the 
Government  but  belong  entirely  to  the  State,  for  the  purpose  of 
jnaking  a  division  between  itself  and  another  nation  ? 

Col.  MacInnes.  Do  you  draw  any  distinction  between  the  waters 
of  the  St.  Mary ;  and,  if  so,  why  is  there  any  such  distinction  ? 

Mr.  Tawney.  That  is  an  international  stream. 

Col.  MacInnes.  Let  me  see  if  I  follow^  your  distinction  there. 
You  say,  as  I  take  it,  that  they  could  measure  waters  which  flow 
across  the  boundary  and  that  they  could  not  measure  waters  which 
are  wholly  v/ithin  the  count r}^ 

Mr.  Tawney.  Not  for  the  purpose  of  getting  the  basis  of  a  di- 
vision between  the  United  States  and  another  nation. 

Col.  MacInnes.  Where  is  it  suggested  that  there  is  a  lack  of 
authority  in  that  respect,  and  on  what  ground  ? 

Mr.  Taw^ney.  Simply  because  the  streams  that  are  wholly  within 
the  State  of  Montana  are  not  the  property  of  the  United  States.  The 
LTnited  States  has  no  right  whatever  to  deal  with  them  in  the  settle- 
ment of  an  international  dispute,  whereas  it  has  that  right  with  re- 
spect to  waters  that  are  international. 

Col.  MacInnes.  If  that  were  so  we  should  expect  to  find  somewhere 
in  the  authorities  or  in  the  textbooks  that  they  might  deal  with  such 
property,  that  they  might  deal  with  the  waters  crossing  the  bound- 
ary in  making  a  treaty,  but  not  deal  with  the  other  waters  even 
though  they  were  making  a  treaty. 

Mr.  Tawney.  In  my  judgment,  the  Federal  Government  on  our 
side  of  the  line  has  no  authority  whatever  to  deal  with  the  property 
of  a  citizen  or  of  a  State  in  its  negotiations  with  a  foreign  nation  in 
the  settlement  of  an  international  dispute  or  for  any  other  purpose 
unless  it  proposes  to  compensate  for  the  taking  of  that  which  is 
necessary  to  accomplish  it. 

Col.  MacInnes.  In  the  first  place,  of  course,  on  the  facts  the 
point  does  not  arise  because  those  waters  are  not  being  taken  or 
given  to  another  country.  We  already  dealt  with  that  earlier  in 
the  afternoon.   Those  waters  are  not  being  taken. 

Mr.  Tawney.  Of  course  they  are  not  being  taken  in  the  sense  of 
being  transported  up  the  stream  into  Canada  for  the  purpose  of 
being  utilized  there.   But  for  the  purposes  of  the  division  you  main- 
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tain  that  this  commission  is  required  to  measure  in  order  to  ascertain 
the  total  to  be  divided  between  the  two  countries. 
Col.  MacInnes.  Yes. 

Mr.  Tawney.  And  I  ask  wherein  the  Government  of  the  United 
States  has  powder  to  use  the  waters  belonging  wholly  to  Montana 
or  to  its  citizens  for  a  purpose  of  that  kind. 

Col.  MacInjs^es.  Then  let  us  assume  for  the  moment,  if  you  will, 
that  that  is  so.  With  all  respect,  I  absolutely  challenge  it,  but  as- 
suming for  the  moment  that  it  is  so,  how  does  the  point  arise  here? 
This  commission  is  bound  by  this  treaty  and  will,  as  I  understand  it, 
carry  it  out.  So  it  is  not  a  question  of  argument  as  to  whether  the 
treaty  is  constitutional  or  not,  but  as  to  whether  there  is  a  limitation 
to  be  found  in  it  which  is  not  expressed.   Is  not  that  so  ? 

Mr.  Tawney.  Yes. 

Col.  MacInnes.  Therefore,  as  something  which  is  to  be  implied, 
it  must  be  something  as  to  which  there  is  no  doubt. 

Mr.  Tawney.  Inasmuch  as  the  Supreme  Court  of  the  United  States 
has  never  declared  a  treaty  unconstitutional,  I  do  not  think  this  com- 
mission will  establish  the  precedent. 

Col.  MacInnes.  As  it  is  sought  to  bring  in  the  suggestion — I  say 
it  not  offensively  at  all — by  a  side  wind  and  not  directly,  it  surely 
must  be  abundantly  clear  before  the  commission  could  or  would 
adopt  it  to  whittle  down  clear  language.  It  must  be  a  proposition 
of  law  which  had  not  only  been  established  but  which  was  accepted 
as  the  law  of  the  land  in  such  a  way  as  Mr.  Root  and  those  who 
made  the  treatj^  had  it  in  their  minds  when  they  wrote  that  treaty. 
I  mean  that  that  is  what  our  learned  friends  have  to  prove.  It  is 
not  there.  It  is  suggested  that  it  is  implied.  How  is  it  implied? 
Because  it  is  in  the  minds  of  the  negotiators.  How  would  it  be  in 
their  minds  unless  it  were  the  clear  law  of  the  United  States? 

Mr.  Glenn.  There  is  no  question  but  that  they  had  the  right  to 
divide  these  waters  that  extend  across  the  boundary  line.  You  say 
that  the  abundance  of  evidence  is  on  our  side.  There  is  a  question  of 
whether  they  can  take  the  water  in  a  river  any  more  than  they 
could  that  which  is  wholly  within  the  State  of  Montana  and  X3ut  it 
over  to  Canada.  If  you  take  the  authorities  bearing  on  that  ques- 
tion I  think  you  will  ftnd  that  the  great  preponderance  of  them  hold 
that  you  can  not  take  water  belonging  to  a  State  since  the  passage  o^ 
Article  X  of  the  amendments  to  the  Constitution  of  the  United 
States. 

Mr.  MiGNAULT.  If  the  State  of  Montana  oAvns  the  tributaries  which 
are  entirely  in  Montana,  it  also  owns  the  water  of  the  St.  Mary  River 
a  mile  above  the  boundary  line;  and,  therefore,  the  United  States 
can  not  any  more  dispose  of  the  waters  of  the  St.  Mary  River  than  it 
can  dispose,  according  to  the  contention,  of  the  tributaries  that  are 
entirely  in  Montana. 

Mr.  Glenn.  That  is  right,  sir. 

Mr.  MiGNATTLT.  Then  the  whole  article  is  unconstitutional. 

Col.  MacInnes.  I  want  to  avoid,  if  possible,  burdening  the  com- 
mission with  all  the  authorities  and  textbook  writers  on  the  subject 
of  the  treaty-making  rights  of  the  United  States,  and  in  dealing 
with  that  subject,  I  might  say  that  I  do  so  only  with  the  greatest 
I)ossible  diffidence,  not  having  the  honor  of  being  a  member  of  tho 
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United  States  bar.  But  I  would  say  this,  that  with  the  assistance' 
of  the  ability  and  industry  of  my  learned  friend,  Mr.  Christopher 
Tiobinson,  all  these  cases  and  textbook  writers  haye  been  gone 
through  very  carefully,  and  I  have  no  hesitation  in  stating  that  it  has 
nowhere  been  laid  dow^n  that  there  is  any  such  a  limitation  as  would 
have  an  application  here,  but  that  on  the  contrary  there  is  a  very 
substantial  body  of  opinion  to  the  contrary.  That  being  so,  the  point 
is  one,  which,  to  put  it  mildly,  is  in  doubt,  and  in  grave  doubt.  And 
that  being  so,  it  could  not  possibly  have  been  in  the  minds  of  those 
who  made  the  treaty,  Mr.  Root  and  others,  as  being  something  which 
was  written  in  impliedly  in  the  treaty — because  you  could  only  w^rite 
in  impliedly  what  is  accepted  law.  You  can  not  write  in  impliedly 
what  is  in  doubt,  and  as  I  said  before,  to  put  it  as  mildly  as  possible, 
there  is  no  authorit}^  in  favor  of  this  proposition,  but  there  is  con- 
siderable authority  to  the  contrary.  When  I  use  the  Avord  "  author- 
ity "  perhaps  I  should  say  there  is  no  decision — there  is,  of  course,  a 
textbook  Avriter,  for  instance,  the  book  of  our  friend,  Mr.  Tucker. 
So  far  as  Mr.  Tucker  is  concerned,  he  puts  forward  the  most  extreme 
A  iew  of  treaty-making  limitations  in  his  book,  and  I  might  say  that 
his  book  had  not  appeared  at  the  time  the  treaty  Avas  signed,  the  book 
coming  out  only  in  1915. 

The  latest  discussion  of  the  matter  at  the  time  the  treaty  was 
signed  was  in  Butlers  book,  Avhich  came  out  in  1902,  and  Butler  is 
the  author  Avho  gives  the  AAndest  possible  scope  and  extension  to  the 
treaty-making  pow  er  of  the  United  States.  But  further  than  that, 
it  Avas  Mr.  Eoot  who  directed  the  negotiations  in  connection  with 
the  making  of  this  treaty  on  behalf  of  the  United  States  and  who 
signed  this  treaty  on  behalf  of  the  United  States.  And  he  expressed, 
and  expressed  publicly  in  1907  I  think  it  was,  the  Adews  which  he 
held,  and  which  are  put  with  his  usual  lucidity,  in  this  article,  from 
Avhich  I  think  my  learned  friend  cited  the  substance  yesterday.  This 
article  will  be  found  in  the  American  Journal  of  International  Law, 
Volume  I,  Part  I.  It  is  also  in  the  proceedings  of  the  society  for 
April,  1907.  I  am  reading  from  pages  49  and  50  of  the  proceedings. 
He  says: 

"Legislative  poAver  is  distributed" — as  this  was  already  read  to* 
the  court  by  Senator  Walsh  I  shall  not  read  it  all. 

Now,  my  learned  friend,  Mr.  Robinson,  suggests  to  me  that  mem- 
bers of  the  commission  and  others  may  hold  different  views,  possi- 
bly, and  so  I  do  not  Avant  to  go  into  that  too  extensiA^ely.  But  what 
T  do  urge  as  an  absolute  and  complete  answer  to  the  suggestion 
of  my  learned  friend  that  something  is  to  be  read  impliedly  into  this 
treat}^  Avhich  is  not  there  is  this,  that  this  is  the  opinion  of  the  high 
official  of  the  United  States  Government  who  guided  the  negotiations 
and  who  signed  the  treaty  in  question. 

Mr.  PoAVELL.  So  that  if  the  intentions  are  material,  then  the  con- 
trary is  the  case. 

Col.  MacInnes.  Yes. 

Mr.  Tawney.  Do  you  think  there  is  anything  in  that  contrary  to 
the  opinion  expressed  here,  that  the  property  of  the  State  or  of  the 
citizen  can  not  be  the  subject  of  treaty  by  the  Federal  Government? 

Col.  MacInnes.  I  think  undoubtedly  Mr.  Root  is  of  the  opinion 
that  the  Government  can  certainly  make  a  treaty  and  by  that  treaty 
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can  dispose  of  the  property  of  a  State  or  of  a  citizen — I  have  no 
doubt  that  it  would  probably  have  to  compensate  that  State  or 
citizen. 

Mr.  Tawney.  I  do  not  think  Mr.  Root  ever  meant  that  at  all. 

Col.  MacInnes.  I  thinli  you  will  find,  Mr.  Tawney,  that  that  is 
what  his  article  amounts  to.  You  have  in  mind,  I  have  no  doubt, 
the  possibility  of  the  Federal  Government  infringing  on  State 
rights. 

Mr.  Tawney.  No;  it  is  not  in  regard  to  the  usurpation  of  State 
rights  at  all,  but  in  regard  to  the  taking  of  property  belonging  to 
individuals  or  States,  which  is  absolutely  prohibited  by  the  Consti- 
tution of  the  United  States,  except  under  due  process  of  law  and 
after  compensation. 

Col.  MacInnes.  Well,  I  know  Mr.  Commissioner  Tawney  is  par- 
ticularly interested  in  that  point  of  the  process  of  law  and  after 
compensation,  and  here  is  direct  authority  enough  cited  by  Cran- 
dall,  second  edition,  at  page  223.  It  is  the  well-known  case  of  Little 
and  Watson,  decided  in  1850,  32  Maine,  page  214.  I  refer  to  it  at 
page  224.  The  decision  is  by  Chief  Justice  Shepley,  Avhich  I  have 
no  doubt  is  familiar  to  Mr.  Commissioner  Powell — I  am  citing  the 
case  of  Little  and  Watson,  cited  in  Crandall  at  page  223.  You  will 
see  down  near  the  end  Shepley,  C.  J.,  said  that  the  argument  put 
forward  amounts  to  practically  this,  that  in  a  case  of  that  kind  the 
treaty  would  be  suspended  and  not  good  as  against  Great  Britain 
until  the  LTnited  States  had  made  compensation  to  any  owner  whose 
rights  had  been  taken  away — which,  I  submit,  is  not  the  case.  Then 
he  goes  on  to  say  that  such  a  construction  would  infringe  upon  the 
legislative  power,  etc.  I  shall  not  trouble  the  court  with  reading 
any  more  of  it. 

Mr.  Tawney.  There  is  also  a  decision  cited  on  page  267. 

Col.  MacInnes.  Yes,  I  am  familiar  with  that  case  also. 

Mr.  Tawney.  Justice  Field  said  that  the  treaty  power  is  in  terms 
unlimited,  except  by  those  restraints  which  are  found  in  that  instru- 
ment against  the  action  of  the  Government  or  its  department — those 
arising  from  the  nature  of  the  Government  itself — the  limitation  to 
the  Constitution  is  clearly  recognized  there. 

Col.  MacInnes.  But  not  in  this  respect,  Mr.  Tawney.  The  only 
limitation  which  has  been  really  suggested  has  been  the  question  of 
territory,  and  even  as  to  territory  these  are  only  dicta  of  Mr.  Justice 
Field  in  that  case,  as  to  which  you  will  remember  that  Mr.  Justice 
White  said  at  page  225  something  very  much  to  the  contrary. 

But  as  to  property  there  does  not  seem  to  be  any  doubt  that  if  it 
is  a  legitimate  treaty  and  not  colorable,  there  may  be  a  swapping  of 
property  in  one  place  as  against  property  in  another.  It  has  been 
done  over  and  over  again. 

Now,  let  us  refer  to  Butler,  Volume  II,  page  293,  at  paragraph 
443.  where  he  starts  off  "  Notwithstanding  the  fact  that  these  claims 
are  property  rights,''  and  goes  on  to  show  that  they  may  be  the  sub- 
ject of  treaty-making  power.  You  see  here  that  it  is  property  rights 
he  is  dealing  with,  not  territory.  Now,  as  Mr.  Commissioner  Powell 
said,  it  is  really  a  domestic  matter. 

Mr.  Tawney.  Don't  you  find  a  distinction  between  a  settlement 
of  claims  by  treaties  and  the  matter  of  dealing  with  vested  rights  of 
3670—17  ^10 
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citizens  of  a  country  ?  There  is  a  distinction  made  b}^  the  Supreme 
Court  of  the  United  States. 

Col.  MacInnes.  It  seems  to  me  that  all  that  is  necessary  to  es- 
tablish is  that  the  United  States  Government  has  been  dealing  with 
a  foreign  government  in  a  matter  which  is  properly  and  not  color- 
ably  the  subject  matter  of  a  treaty,  and  if  that  be  so  in  that  con- 
nection the  United  States,  if  it  had  a  will,  could  give  away  the 
property  rights  of  its  citizens  for  the  purpose  of  settling  that  dis- 
pute. And,  if  it  does  so,  the  right  is  quite  regardless  of  whether 
these  property  rights  have  been  compensated  or  paid  for.  But  of 
course  it  would  be  open  to  the  citizens  to  make  a  claim  against  their 
own  country,  and  that  claim  would  be  presumably  satisfied  by  that 
country. 

Mr.  Glenn.  What  about  the  case  of  the  United  States  v.  Fox 
on  page  315?  That  was  a  case  regarding  a  river — what  have  you 
to  say  as  to  that  ? 

Col.  MacInnes.  I  think  I  know  the  point  there.  Gov.  Glenn. 
That  held  that  the  State  had  the  rights  over  the  river,  just  as  it 
has  been  held  both  in  your  country  and  in  ours;  that  the  State,  in  our 
country  the  Provinces,  have  the  rights  over  the  rivers — such  as  fishery 
rights,  for  instance.  However,  even  though  the  States  have  those 
rights  it  had  been  held,  and  the  countries  have  acted  on  it,  that  they 
can  make  treaties  regarding  those  fisheries  or  those  rivers.  Another 
point,  which  is  an  interesting  one  perhaps — perhaps  the  most  recent 
illustration  of  that  is  the  case  of  the  Government  dealing  with 
property  which  is  undoubtedly  State  or  Provincial  property — that 
is  the  recent  treaty  in  respect  to  migratory  birds,  which  is  now  a 
treaty  between  the  two  countries,  and  the  Federal  Government  has 
undertaken  to  deal  with  the  matter  of  making  a  treaty  concerning 
it,  although  the  property  in  the  birds,  as  far  as  there  is  property  in 
any  animal  that  is  ferae  naturae,  is  in  the  State. 

Mr.  Glenn.  The  decisions  in  the  United  States  have  been  different 
in  the  past,  Col.  MacInnes. 

Col.  MacInnes.  Well,  I  am  confident.  Gov.  Glenn,  that  you  will 
find  that  the  more  recent  decisions  and  the  more  recent  textbook 
writers  do  not  take  that  view.  The  whole  thing  has  been  thrashed 
out,  as  you  know,  and  it  has  been  pointed  out  very  clearly  that  those 
who  held  that  the  State  rights  should  prevail  had  not  only  argued 
them  as  much  as  possible,  but  had  submitted  amendments  which 
covered  the  points  that  we  are  now  discussing.  But  those  amend- 
ments were  rejected  by  the  makers  of  the  Constitution,  and  they 
knew  quite  well  that  the  power  was  given  and  intended  to  be  given 
to  the  Federal  Government. 

Mr.  Glenn.  I  can  not  think  of  any  decision  where  it  sa^^s  that  the 
Federal  Government  could  take  control  of  a  river.  If  I  remember, 
there  was  a  decision  where  the  question  of  the  control  of  a  river  was 
reduced  to  an  absurd  argument  to  the  effect  that  the  Federal  Govern- 
ment could  give  away  a  State  if  they  desired. 

Col.  MacInnes.  Well,  I  think  the  answer  to  that  is  this  one,  which 
is  recognized  by  the  authorities:  The  dividing  line  is  that  anything^ 
such  as  the  illustration  you  were  good  enough  to  give  me  at  St.  Paul, 
anj^thing  in  a  treaty  that  seems  to  infringe  upon  State  rights,  is 
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checked  by  the  limitation  that  the  treat}^  must  not  be  colorable.  What 
I  mean  is  that  to  give  away  a  State  except  as  a  term  of  peace,  per- 
haps, after  a  war  could  not  be  done. 

Now,  the  distinction  is  that  certainly  if  a  property  right  is  dealt 
with  in  connection  with  a  subject  which  is  properly  the  subject  of  a 
treaty  the  Federal  Government  has  a  right  to  deal  with  that  prop- 
erty in  that  treaty. 

Mr.  Glenn.  I  think  you  will  find  the  rule  distinctly  laid  down  that 
that  is  so  with  regard  to  the  things  over  which  the  United  States 
Government  has  a  right  to  legislate,  such  as  navigation,  etc.  They, 
of  course,  have  a  right  to  make  any  kind  of  a  treaty  with  regard  to 
those  things,  but  if  they  attempt  to  deal  with  something  that^  i& 
wholly  within  the  jurisdiction  of  a  State,  and  with  regard  to  which 
the  United  States  Government  has  no  right  to  legislate,  you  will  find 
that  they  can  not  do  it. 

Col.  MacInnes.  Gov.  Glenn,  I  may  say  with  assurance  that  that  is 
not  the  case,  and  that  the  law  is  quite  correctly  stated  by  Mr.  Root 
in  the  citation  that  has  already  been  read  to  the  court,  where  he  points 
out  that  while  the  judicial  and  legislative  powers  are  divided  th& 
treaty-making  power  is  not.  My  learned  friend.  Mr.  Robinson,  sug- 
gests to  me  that  possibly  what  you  have  in  mind  is  Mr.  Tucker's 
book,  because  Mr.  Root's  observations  were  made  in  1907. 

Mr.  (jlenn.  No;  I  haven't  Mr.  Tucker's  book. 

Col.  MacInnes.  Well,  we  heard  a  good  deal  of  Mr.  Tucker  at  St.. 
Paul,  as  you  will  remember,  but  I  must  say  that  Mr.  Tucker's  obser- 
vations are  not  borne  out  by  the  authorities. 

Mr.  Powell.  This  observation  occurs  to  me,  that  if  there  is  this 
lack  of  power  on  the  part  of  the  Federal  Government  of  the  United 
States  to  enter  into  this  treaty,  that  is,  if  this  argument  is  correct, 
then  we  should  throw  the  wliole  thing  overboard,  because  in  that  case 
the  treaty  is  invalid  and  we  have  no  right  to  meet  at  all  or  discuss  it. 
We  must  either  go  on  what  they  have  done  or  we  have  no  power  to 
investigate.  If  it  is  unconstitutional  for  one  purpose,  then  it  is 
unconstitutional  for  the  other,  and  we  are  here  without  the  slightest 
authority  in  the  world  if  there  is  anything  in  that  argument. 

Mr.  Tawney.  Well,  it  is  not  claimed  that  the  treaty  is  unconstitu- 
tional. ,  The  argument  simply  is  that  it  is  obvious  that  those  particu- 
lar tributaries  could  not  be  included  in  the  treaty,  because  to  include 
them  would  be  unconstitutional. 

Mr.  PoAVELL.  But  everything  there  is  on  the  same  basis.  What  dif- 
ference is  there  between  a  river  which  is  absolutely  in  the  State  and 
one  which  runs  across  the  boundary  ?  I  can  hardly  see  that  there  is 
any  difference  between  the  two. 

Col.  MacInnes.  To  complete  reference  to  the  authorities,  I  would 
like  to  refer  you  to  the  case  of  Anderson  v.  Dunn  (6  Wheaton,  p. 
204)  ;  I  refer  to  it  at  page  226.  I  shall  not  take  up  the  time  of  the 
court  by  reading  it;  I  would  just  say  that  that  was  brought  to  my 
mind  by  some  of  the  monsters  that  were  conjured  up  by  Judge  King^ 
before  the  commission  yesterday — some  of  his  terrible  suggestions  as 
to  what  might  happen  if  the  treaty-making  power  would  permit  a 
Government  of  the  United  States  to  cede  away  the  houses  and  homes 
of  the  people,  and  so  on. 
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Then  I  would  refer  to  Story  on  the  Constitution,  fifth  edition, 
page  304,  section  425,  where  he  says : 

A  power,  given  in  general  terms,  is  not  to  be  restricted  to  particular  cases 
merely  because  it  may  be  susceptible  of  abuse  and  if  abused  may  lead  to  mis- 
chievous consequences.  This  argument  is  often  used  in  public  debate,  and  in 
its  common  aspect  addresses  itself  so  much  to  popular  fears  and  prejudices 
that  it  insensibly  acquires  a  weight  in  the  public  mind  to  which  it  is  nowise 
-entitled.  The  argument  ab  inconvenienti  is  sufficiently  open  to  question  from 
the  laxity  of  application  as  well  as  of  opinion,  to  which  it  leads.  But  the  argu- 
ment from  a  possible  abuse  of  a  power  against  its  existence  or  use  is  in  its 
nature  not  only  perilous  but  in  respect  to  Governments  would  shake  their  very 
foundation. 

Every  form  of  government  unavoidably  includes  a  grant  of  some  discre- 
tionary powers.  It  would  be  wholly  imbecile  without  them.  It  is  impossible 
to  foresee  all  the  exigencies  which  may  arise  in  the  progress  of  events  con- 
nected with  the  rights,  duties,  and  operations  of  a  government.  If  they  could 
t)e  foreseen  it  would  be  impossible  ab  ante  to  provide  for  them.  The  means 
must  be  subject  to  perpetual  modification  and  change;  they  must  be  adapted 
to  the  existing  manners,  habits,  and  institutions  of  society,  which  are  never 
stationary ;  to  the  pressure  of  dangers  or  necessities ;  to  the  ends  in  view ; 
to  general  and  permanent  operations  j\s  well  as  to  fugitive  and  extraordinary 
emergencies.  In  short,  if  the  whole  society  is  not  to  be  revolutionized  at  every 
<!ritical  period,  and  remodeled  in  every  generation,  there  nnist  be  left  to  those 
who  administer  the  government  ;v  very  large  mass  of  discretionary  powers^ 
capable  of  greater  or  less  actual  expansion  according  to  circumstances,  and 
sufficiently  flexible  not  to  involve  the  nation  in  utter  destruction  from  the  rigid 
limitations  imposed  upon  it  by  an  improvident  jealousy.  Every  power,  how- 
ever limited,  as  well  as  bi-oad,  is  in  its  own  nature  susceptible  of  abuse.  No 
constitution  can  provide  perfect  guards  against  it.  Confidence  nuist  be  re- 
posed somewhere,  and  in  free  governments  the  ordinary  securities  against  abuse 
^re  found  in  the  responsibility  of  rulers  to  the  people,  and  in  the  just  exercise 
of  their  elective  franchise,  and  ultimately  in  the  sovereign  power  of  change 
belonging  to  them  in  cases  requiring  extraordinary  remedies.  Few  cases  are 
to  be  supposed  in  which  a  power,  however  general,  will  be  exerted  for  the  per- 
manent oppression  of  the  people.  And  yet  cases  may  easily  be  put  in  which 
a  limitation  upon  such  power  might  be  found  in  practice  to  work  mischief,  to 
incite  foreign  aggression,  or  encourage  domestic  disorder.  The  power  of  taxa- 
tion, for  instance,  may  be  carried  to  a  ruinous  excess,  and  yet  a  limitation  upon 
that  power  might,  in  a  given  case,  involve  the  destruction  of  the  independence 
of  the  country. 

Perhaps  having  read  that  long  citation  from  Story  it  might  be  as 
"well  if  I  would  read  the  quotation  from  Anderson  and  Dunn,  which  I 
referred  you  to  a  few  moments  ago.   In  that  case  it  is  said : 

The  idea  is  Utopian,  that  government  can  exist  without  leaving  the*  exercise 
of  discretion  somewhei-e.  Public  security  against  the  abuse  of  such  discretion 
must  rest  on  responsibility  and  stated  appeal  to  public  approbation.  When  all 
power  is  derived  from  the  people,  and  public  functionaries,  at  short  intervals, 
deposit  it  at  the  feet  of  the  people,  to  be  resumed  again  only  at  their  will, 
individual  fears  may  be  alarmed  by  the  monster  of  imagination,  but  individual 
liberty  can  be  in  little  danger. 

So  that  we  see  that  all  this  argument  of  monstrous  things  or  incon- 
venience, and' so  forth,  does  not  really  amount  to  very  much.  I 
do  not  think  it  is  necessary  for  me  to  deal  further  with  the  argu- 
ments which  have  been  presented  yesterday  and  to-day.  Anything 
^supplementary  will  be  found  in  the  material  which  has  already  been 
put  in  before  this  commission. 

I  am,  however,  called  upon  to  deal  very  briefly  with  the  memoran- 
dum of  figures  which  was  handed  in  yesterday  by  Judge  King.  I 
son  informed  by  Mr.  E.  F.  Drake,  the  Superintendent  of  Irrigation 
for  Canada,  that  he  has  checked  these  figures  and  finds  that,  so  far 
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as  they  stand,  they  are  based  on  figures  contained  in  the  evidence^ 
with,  however,  certain  important  exceptions. 

Cottonwood  Coulee,  otherwise  known  as  White  Water  Coulee,  is 
given  as  having  7,700  acre-feet.  It  will  be  found  at  page  161  of  the 
record  at  St.  Paul  that  that  should  be  8,400  acre-feet. 

Then  Frenchman  River  is  given  as  48,900  acre-feet  as  being  the 
'  average  flow  of  1914  and  1915.*  Now,  the  figures  given  in  the  record 
for  the  whole  period  are  76,600  acre-feet,  and  I  understand  the  figures- 
showed  that  these  two  particular  years,  19X4  and  1915,  are  abnormally 
dry  years,  so  that  it  would  be  safer  and  more  proper  to  take  the^ 
figures  given  in  the  record  as  76,600. 

In  the  same  way,  Rock  Creek  should  be  given  as  19,000  acre- 
feet,  as  it  is  in  the  record,  instead  of  4,760  as  it  is  in  this  memoran- 
dum. The  4,760  acre-feet  given  in  the  memorandum  are  said  to  be 
the  average  for  two  j'^ears  only,  which  Avould  make  a  total  of  what  is. 
shown  as  coming  from  Canada  to  the  United  States  in  this  para- 
graph 210,350  acre-feet,  instead  of  167,710  acre-feet,  as  shown  in  the 
memorandum.  Attention  must  also  be  called  to  the  fact  of  an  omis- 
sion, which  I  have  no  doubt  was  unintentional,  of  the  waters  exclu- 
sively in  Canada.  The  memorandum  shows  waters  situated  all  in  the 
United  States,  Avaters  flowing  from  the  United  States  into  Canada,, 
and  waters  flowing  from  Canada  into  the  United  States,  but  the 
figures  as  to  waters  wholly  in  Canada  are  omitted.  These  figures 
were  shown  at  St.  Paul  to  be  estimated,  from  an  average  of  read- 
ings, as  about  72,000  acre-feet. 

»Iudge  King  did  not  state  the  object  of  this  memorandum,  but  from 
its  form  it  would  seem  that  his  intention  is  to  underline  the  fact  that 
the  large  proportion  of  the  water  of  these  two  rivers  arises  in  the 
United  States,  as  against  the  portion  that  arises  in  Canada.  That 
fact,  however,  is  well  known,  and  we  have  dealt  with  it  at  St.  Paul. 
The  answer,  of  course,  to  that  is,  that  the  United  States  by  the 
arrangement,  was  getting  the  use  of  the  Milk  River  in  Canada,  which 
Avas  a  very  considerable  advantage,  so  that  obviously  no  weight  can 
be  attached  to  the  fact  emphasized  by  Judge  King  so  far  as  the  fair- 
ness or  otherwise  of  this  particular  division  is  concerned. 

It,  hoAvever,  should  be  borne  in  mind  that  one  of  the  terms  of  this 
treat}^,  and  a  very  important  one,  was  that  the  United  States  acquired 
the  use  of  the  channel  of  the  Milk  River  in  Canada. 

I  thank  the  commission  very  sincerely  for  their  patience  in  hear- 
ing me  through. 

But  before  I  sit  down,  Mr.  Chairman,  might  I  ask  two  things — 
one  that  the  name  of  Mr.  F.  H.  Atwood,  of  Ottawa,  should  appear 
on  the  record  as  being  present  on  behalf  of  the  Water  PoAver  Branch 
of  the  Department  of  the  Interior  of  Canada.  He  is  present  here, 
but  ^^■as  represented  by  the  same  counsel  and  officers  who  appeared 
for  the  other  branches  of  the  Dominion. 

The  other  request  I  Avould  make,  Mr.  Chairman,  would  be,  if  you 
would  ask  my  learned  friend  Mr.  Robinson  whether  he  has  any 
remarks  to  address  to  the  commission.  I  know  he  will  be  very  short, 
but  there  may  be  some  things  that  I  have  omitted. 

Mr.  Gaedner.  We  would  be  very  glad  to  hear  you,  Mr.  Robinson^ 
if  you  haA^e  anything  to  say. 
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Mr.  EoBiNsoN.  I  must  say,  Mr.  Chairman,  that  I  feel  I  could  add 
nothing  whatever  to  what  Mr.  Maclnnes  has  said,  so  that  I  shall  not 
ask  the  commission  to  hear  me. 

Senator  Walsh.  Mr.  Chairman,  I  rather  gathered  from  what  Mr. 
Maclnnes  said  that  he  was  desirous  of  leaving  to-night,  but  I  should 
like  to  ask  for  the  privilege  of  replying  for  a  very  brief  time,  cate- 
gorically to  some  of  the  views  advanced  b}^  him.   I  do  not  imagine  ' 
it  would  take  me  more  than  20  minutes. 

Mr.  Gardner.  Would  you  like  to  proceed  to-night? 

Senator  Walsh.  I  would  prefer  it  to-morrow. 

Mr.  Gardner.  Then  the  commission  stands  adjourned  until  to- 
morrow morning  at  10  o'clock. 


Thursday,  May  IT,  1917. 

The  commission  met  at  10  o'clock  a.  m. 

Mr.  Gardner.  At  the  time  the  commission  recessed  last  night,  as 
I  understand,  everybody  had  completed  their  arguments  except 
Senator  Walsh,  who  wished  to  make  a  brief  additional  statement  this 
morning. 

Senator  Walsh.  May  it  please  the  commission,  I  shall  trespass 
upon  your  patience  this  morning  only  long  enough  to  reply  to  some 
of  the  views  and  ideas  advanced  by  the  counsel  for  the  Canadian 
Government  in  his  address  to  you  j^esterday.  I  shall  make  a  studi- 
ous effort  to  confine  my  comments  to  a  reply  to  those  views. 

The  very  keen-minded  counsel  suggested  that  the  important 
phrase  in  the  treaty  with  reference  to  the  State  of  Montana  and  the 
Provinces  of  Alberta  and  Saskatchewan  is  a  phrase  of  identification 
rather  than  a  phrase  of  limitation.  That  is,  it  was  inserted  there  so 
iis  to  identify  the  St.  Mary  Eiver  as  being  the  St.  Mary  River  that 
is  found  in  the  State  of  Montana  and  the  Province  of  Alberta 
rather  than  the  St.  Mary  River  that  connects  Lake  Superior  with 
Lake  Huron  or  some  other  St.  Mary  River.  But  that  seems  entirely 
unnecessary,  even  though  there  should  be  two  or  more  St.  Mary 
Rivers,  any  one  of  which  might  be  the  one  referred  to. 

My  acquaintance  with  geography  has  not  yet  suggested  to  me  that 
there  are  any  more  than  two  Milk  Rivers  that  might  become  the  sub- 
ject of  controversy  between  the  two  countries,  and  particularly  it 
has  not  suggested  that  there  is  a  St.  Mary  River  in  such  close  prox- 
imity to  a  Milk  River  anywhere  else  along  the  international  bound- 
ary line  as  would  suggest  the  need  of  a  phrase  of  identification  in 
that  connection. 

Mr.  Commissioner  Powell  quite  correctly  stated  my  vieAv  with  re- 
spect to  the  statement  of  counsel  in  the  course  of  his  remarks  that 
there  is  really  an  elision  there  and  that  the  phrase  is  to  be  read  as 
though  it  were  in  the  State  of  Montana  and  the  Province  ot 
Alberta,  or  the  State  of  Montana  and  the  Province  of  Saskatchewan. 
I  do  not  know  whether  it  was  in  that  connection  or  some  other 
the  contention  he  was  attempting  to  refute  was  characterized  as 
absurd.  But  it  is  equally  absurd  to  have  two  "  ands  "  in  there,  and 
perhaps  more  so  if  the  phrase  is  one  of  identification  only.  If  it  is 
to  be  regarded  as  a  phrase  of  identification  rather  than  limitation, 
it  would  seem  as  though  the  proper  language  would  be  "  the  St.  Mary 
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and  Milk  Eivers  and  their  tributaries  in  the  State  of  Montana,  the 
Province  of  Alberta,  and  the  Province  of  Saskatchewan." 

Counsel  concedes  that  down  to  the  very  eve  of  the  final  draft  of 
^his  treaty  the  negotiations  plainly  indicated  that  the  waters  being 
considered  and  to  be  divided  were  those  only  which  crossed  the 
boundary  line,  and  that  the  documents  in  the  record  disclose  no 
reason  whatever  for  a  change  so  as  to  embrace  the  tributary  streams 
Qoninternational  in  character.  Yet  he  says  it  may  be  that  in  the 
course  of  the  oral  negotiations  between  the  parties  reasons  were 
advanced  for  abandoning  the  original  idea  to  embrace  the  additional 
waters.  Of  course,  that  is  quite  possible.  But  if  your  honors 
please,  il  it  is  a  fact  it  is  easily  susce])tible  of  proof.  I  did  not  read 
.so  far  in  Crandall  as  to  call  3^our  attention  to  the  fact  that  in  refer- 
ence to  a  most  important  treaty  President  Jefferson  and  President 
Adams  at  one  time  took  the  stand  to  testify  orally  to  certain  matters 
w  hich  it  was  believed  would  shed  light  upon  the  meaning  of  certain 
language  therein  used.  And  clearh^  the  same  rule  of  evidence  which 
will  admit  tlie  written  negotiations  between  the  parties  and  the 
earlier  drafts  of  tlie  treaty  in  order  to  enlighten  the  commission 
concerning  the  true  meaning  of  the  language  Avliich  was  eventually 
adopted  will  equally  admit  oral  evidence  concerning  conversations 
had  between  the  parties  for  the  same  purpose.  And,  as  1  under- 
stand it,  Sir  George  Gibbons  is  available  to  the  court ;  Mr.  Anderson 
is  available  to  the  court ;  and  Mr.  Campbell  likewise,  I  understand,  is 
available.  It  wouhl  i)e  a  very  simple  matter  for  the  learned  counsel 
to  produce  these  gentlemen  to  tell  about  conversations  that  were  had 
that  would  indicate  how  it  was  that  this  sudden  and  radical  change 
in  the  character  of  the  negotiations  came  about  and  what  were  the 
reasons  for  it,  if  the  fact  be,  as  he  claims,  that  such  change  of 
purpose  did  ensue. 

Now,  another  important  matter  in  this  same  connection.  No 
explanation  whatever  is  given  by  the  record  of  how  it  was  that  this 
purported  change  came,  from  the  consideration  of  the  international 
waters  only  to  embrace  those  that  were  noninternational  in  char- 
acter. But  the  learned  counsel  tells  you  that  the  Canadian  repre- 
sentatives were  all  the  time  insisting  that  they  were  not  getting 
enough  of  the  water  and  that  they  wanted  more  of  the  water.  That 
is  true.  T  adverted  to  that.  I  also  called  your  attention  to  the 
fact  that  although  they  were  always  insisting  that  they  were  entitled 
to  and  ought  to  have  more  of  the  water,  they  never  once  suggested 
that  the  additional  amount  to  which  they  said  they  were  entitled 
was  to  be  determined  upon  the  basis  of  the  entire  flow  of  the  stream 
measured  at  the  mouth,  including  the  noninternational  waters. 

But  more  significant  than  all  that,  if  your  honors  please,  is  this: 
You  will  bear  in  mind  that  from  the  beginning  down  to  the  very 
conclusion  of  the  negotiations  the  doctrine  of  an  equal  division  of 
the  waters  was  acceded  to  by  both  sides  in  effect.  Mr.  Root  started 
out  with  that  proposition  and  the  gentlemen  upon  the  other  side 
accepted  that  principle. 

Mr.  Powell.  Would  you  let  me  call  your  attention  to  one  thing 
that  is  operating  on  my  mind  somewhat  to  the  contrary  of  that. 
The  provisions  before  the  last  were  for  the  measurement  at  the 
boundary  line.   Now.  take. those  tributaries  of  the  Milk  River  which 
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arise  in  the  Province  of  Alberta.  The  complaint  is  made  by  the 
United  States  or  by  Montana,  the  riparian  proprietors,  those  who 
wish  the  benefit  of  the  water,  that  Canada  was  consuming  too  much 
of  that  water  and  depriving  them  of  their  share  of  it.  Now,  mark 
you,  under  the  system  of  measurement  that  was  then  adopted,  none 
of  that  water  that  was  consumed  by  Canada  would  come  in  for 
measurement  at  all;  it  was  all  disposed  of  before  it  reached  the 
boundary  line,  and  the  change  that  was  made  was  giving  the  United 
States  an  additional  supply  of  water.  The  change  from  the  meas- 
urement at  the  boundary  line  to  an  equal  division  of  the  waters 
w^as  quite  a  change,  because  Canada  would  be  consuming,  apparently, 
the  major  portion  of  the  Avater  up  to  that  date  and  was  to  hand  over 
one-half  of  the  then  consumption. 

Senator  Walsh.  I  confess  that  I  am  not  able  to  follow  you.  Let 
us  assume  that  Canada  was  taking  all  of  the  water  out  of  the  French- 
man Eiver.  The  settlers  in  Montana  complain  about  that.  The 
settlers  upon  the  lower  courses  of  the  St.  Mary  River  expressed  a 
dread  and  fear  that  the  Government  of  the  United  States  w^ould  do 
exactly  the  same  thing  upon  the  American  side  of  the  St.  Mary 
River,  namely,  divert  it  all  to  their  loss. 

Mr.  Powell.  Yes;  that  is  transferred  to  the  Milk.  Take  a  hypo- 
thetical case.  Supposing  there  were  200  second-feet  of  water  in  the 
Milk  River  and  that  100  second-feet  of  that  had  been  consumed  by 
Canada  before  it  reached  the  boundary  line.  The  measurement  at 
the  boundary  line  would  exempt  that  100  feet  from  division  alto- 
gether. 

Senator  Walsh.  Not  at  all. 
Mr.  Powell.  Why  not? 

Senator  Walsh.  Because  it  all  refers  to  the  natural  flow;  that  is 
to  say,  the  flow  as  it  w^ould  be  if  it  were  unintercepted.  That  is, 
the  natural  flow  was  so  defined  in  the  original  Root  draft  and  so 
defined  in  the  draft  made  by  Mr.  Campbell.  ■  j 

Mr.  Powell.  That  is  mentioned  there.  | 

Senator  Walsh.  Yes. 

Mr.  Pow^ELL.  That  disposes  of  that. 

Senator  Walsh.  Now,  get  back.  Down  to  the  very  last — as  we 
contend  to  the  end,  but  as  is  contended  by  the  counsel  for  the  Do-- 
minion  of  Canada  until  the  final  draft — the  Canadian  Government 
was  entirely  satisfied  with  one-half  of  the  water  that  crossed  the 
boundary.  Now,  let  us  get  that  clearly  in  our  minds.  They  contend 
now  that  that,  however,  was  abandoned,  and  as  it  was  expressed  by 
Mr.  Commissioner  Tawney,  they  now  claim  that  the}^  have  secured 
not  only  one-half  of  the  water  that  crosses  the  boundary,  but  one- 
half  of  the  water  that  does  not  cross  the  boundary,  or  rather  they 
get  of  the  water  that  crosses  the  boundary  one-half  and  an  addi- 
tional amount  equal  to  one-half  of  that  which  is  contributed  by  the 
tributaries  wholly  within  the  State  of  Montana. 

Now,  bear  in  mind  we  go  back  to  the  very  first,  when  the  Dominion 
Government,  through  their  representatives,  repeatedly  accepted  the 
principle  of  an  equal  division  of  the  waters  crossing  the  boundary, 
but  they  said  that  under  the  specific  method  of  dividing  those  waters, 
according  to  Mr.  Root's  proposal,  they  will  not  get  their  one-half, 
and  they  complain  not  of  the  principle  that  the  waters  shall  be 
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equally  divided,  but  they  complain  of  the  method  by  which  the 
waters  are  to  be  divided,  insisting  that  by  the  method  proposed  they 
do  not  get  the  one-half  which  was  to  be  the  basis  of  apportionment. 

Accordingly,  it  must  be  shown  not  only  that  this  change  was 
actuallj'  made,  but  that  the  change  was  made  so  as  to  give  the 
Canadians  more  water  than  they  even  asked  for  in  the  beginning  of 
the  negotiations.  And  upon  w^hat  consideration,  if  your  honors 
please  ?  It  was  not  an  unimportant  matter  in  the  negotiation  of  the 
treaty  at  all  that  75  to  80  per  cent  of  these  waters  originate  in  the 
State  of  Montana.  It  is  true  that  the  Milk  River  in  Canada  offers 
a  conduit  for  the  transfer  of  waters  of  the  St.  Mary  and  it  is  like- 
vvise  true  that  some  injury  or  damage  may  possibly  result  to  owners 
of  land  in  Canada  by  reason  of  the  transport  of  the  water  through 
the  Milk  River,  but  you  will  bear  in  mind  that  under  the  treaty  the 
Goverliment  of  the  United  States  agreed  to  make  good  all  damage 
that  may  thus  result,  and  the  suggestion  that  it  is  impossible  that  any 
serious  damage  shall  result  does  not  seem  to  be  controverted;  it  is 
merely  speculative  as  to  whether  it  will  or  not,  and  the  Government 
of  the  United  States  agrees  to  make  good  whatever  harm  is  done. 

I  submit,  particularly  to  the  fair-minded  men  representing  the 
Dominion  Government  upon  this  commission,  upon  what  considera- 
tion can  it  be  deemed  that  the  representatives  of  the  Canadian  Gov- 
ernment ever  asked,  or  that  the  representatives  of  the  Government 
of  the  United  States  would  ever  be  willing  to  concede,  not  only  one- 
half  of  the  waters  that  flow  across  the  boundary  line,  but  one-half  of 
the  waters  that  never  flow  across  the  boundary  line  and  that  were  not 
the  subject  of  contention  or  dispute  or  controversy  at  all  and  upon 
the  bare  concession  of  the  right  to  carry  the  stored  waters  through 
the  Milk  River. 

Counsel  referred  to  the  Anderson  draft.   That  draft  states : 

It  is  agreed  that  each  country  shall  have  the  exclusive  right  to  one-half  of 
the  natural  flow  of  St.  Mary  and  Milk  Rivers  and  their  tributaries,  the 
amount  thereof  to  be  determined  at  the  points  of  storage  and  diversion  and 
at  the  boundary  by  measurements  made  jointly  by  the  properly  constituted 
reclamation  and  irrigation  officers  on  either  side  of  the  boundary. 

The  language  "  to  be  determined  at  the  points  of  storage  and 
diversion''  was  advanced  by  him  as  offering  some  basis  for  the  con- 
tention that  the  tributaries  exclusively  in  Montana  were  to  be  in- 
cluded. But  I  can  not  folloAv  that  reasoning  at  all.  Why,  if  your 
honors  please,  the  measurement  would  obviously  be  made  at  the 
mouths  of  these  streams  if  the  division  was  to  be  made  so  as  to  in- 
clude the  contribution  of  all  these  tributaries.  For  instance,  at  the 
T)oint  of  diversion  upon  a  tributary  stream  in  Montana  the  amount 
flowing  would  be  inconsequential.  Here  is  a  stream  that  is  flowing 
down  from  the  Bear  Paw  Mountains  to  the  south  into  Milk  River, 
flowing  north,  and  up  near  the  foot  of  the  mountains  a  man  has  taken 
out  a  ditch  and  he  carries  water  down  the  valley  for  a  distance  of 
i\  3,  4.  5.  or  10  miles  and  puts  it  on  his  land  there.  That  is  a  point  of 
(Jiversion.  Away  up  the  mountains,  right  at  the  very  foothills, 
where  he  takes  it  out,  a  measurement  would  afford  no  information 
whatever  as  a  basis  upon  which  to  make  a  division  such  as  is  con- 
tended for  by  the  counsel  for  the  Dominion  Government. 

Xow,  as  to  the  points  of  diversion  and  storage.  That  is  perfectly 
plain.    The  amount  that  is  stored  in  the  storage  basin  at  Swift 
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Current  must  be  measured  and  the  amount  that  is  diverted  from  the 
St.  Mary  into  the  Milk  Kiver  must  be,  as  a  matter  of  course,  measured 
and  the  amount  which  crosses  the  international  boundary  line  must 
be  measured  in  order  to  make  the  adjustment  as  it  is  contemplated 
by  the  treaty.  That  is  what  the  measurements  at  the  points  of 
diversion  and  storage  refer  to. 

Mr.  MiGNAULT.  Senator  Walsh,  allow  me  to  ask  how  the  measure- 
ment should  take  place  on  Frenchman  River,  for  instance,  assum- 
ing that  there  are,  as  I  think  there  are,  diversion  canals  north  of  the 
international  line? 

Senator  Walsh.  Right  at  the  boundary  line,  sir.  If  a  storage 
basin  should  be  constructed  in  Canada  to  conserve  the  flood  and 
waste  waters  of  Frenchman  River  you  would  measure  the  storage 
and  Canada  Avould  be  entitled  to  take  out  not  only  the  natural  flow, 
but  to  take  out  all  of  the  storage. 

Mr.  MiGNAULT.  What  do  you  imderstand  by  the  "  natural  flow  "  ? 
Do  you  comprise  therein  the  flood  water  or  what  ? 

Senator  Walsh.  Yes,  sir;  you  include  the  flood  waters.  The 
natural  flow  is  defined  originally  in  Mr.  Root's  communication  and 
again  in  the  draft  made  by  Mr.  Campbell.  Here  is  the  definition  as 
found  in  Mr.  Campbell's  draft,  page  93  of  the  record : 

"  Natural  flow  "  means  the  flow  of  eaeli  i-iver  system  from  all  its  sources 
which  would  pass  the  point  or  points  indicated  hei'ein  if  no  artificial  ohstruction 
had  been  placed  in  the  stream  or  any  of  its  tributaries  or  sources  and  if  no 
water  had  been  divei-ted  from  or  added  to  the  flow  before  reaching  the  point 
or  points  indicated. 

It  means  the  natural,  uninterrupted  flow  of  the  river. 

Mr.  MiGNAULT.  What  about  the  flood  waters? 

Senator  Walsh.  That  is  likewise  the  natural  flow.  In  the  month 
of  June  you  have  enormous  floods.  Those  floods  are  a  part  of  the 
natural  flow.  On  the  contrary,  we  impound  the  waters  during  the 
winter  season — during  the  nonirrigating  season — and  put  those 
waters  in  storage  basins,  and  at  certain  seasons  of  the  year  we  swell 
the  volume  of  the  water  by  letting  out  this  storage  flow.  The  natural 
flow  is  then  increased  by  the  storage  flow. 

Mr.  MiGNAULT.  You  do  not  distinguish  between  the  flood  flow — 
if  I  may  use  the  term^ — and  the  ordinary  flow  of  the  stream.  You 
define  "  natural  flow "  as  comprising  all  the  water  which,  in  the 
order  of  nature,  would  pass  a  certain  point. 

Mr.  Magrath.  I  can  not  accept  the  doctrine  you  advanced  that  if 
you  are  measuring  the  water  of  a  watershed  you  must  go  to  the  out- 
let of  the  stream  as  the  place  of  measurement,  because  I  have  seen, 
for  instance,  in  the  Milk  River  no  water  flowing  down  the  stream  at 
Glasgow,  whereas  farther  up  there  was  at  the  time  a  good  flow  in 
the  channel. 

Senator  Walsh.  Your  honor  is  quite  right.  It  is  not  an  easy 
thing  to  do.  I  appreciate  that  condition.  It  might  be  that  the 
natural  flow  would  be  accurately  ascertained  by  measuring  the  con- 
tributions of  each  tributary  at  its  mouth  where  it  empties  into  the 
main  stream,  but  I  scarcely  think  so.  We  take  all  those  chances,  and 
it  is  a  ver}^  rare  thing  I  believe,  Mr.  Commissioner,  that  when  no 
water  whatever  is  diverted  from  the  Milk  River  it  is  dry  anywhere. 
There  is  no  doubt  that  there  is  an  underflow,  but  my  idea  about  it  is 
that  the  Milk  River  is  never  dry. 
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Mr.  Magrath.  What  I  mean  is  that  if  ^'^ou  have  a  stream  from 
which  you  are  diverting  water  for  beneficial  purposes  you  must  not 
expect  that  stream  to  discharge  the  full  amount  of  water  that  it 
receives. 

Senator  Walsh.  Surely  not,  because  there  is  a  large  amount  of 
seepage.  It  might  be  more  accurate  to  make  the  measurement  at  the 
mouth  of  each  tributary.  Even  that  would  not  give  the  natural  flow 
of  the  river,  because  I  presume  the  aggregate  would  be  more  than 
the  natural  flow  of  the  river. 

Mr.  MiGXAULT.  I  may  be  wrong,  but  I  understand  that  there  are 
sunken  channels  in  the  Milk  River — that  the  water  disappears  at  one 
point  and  probably  comes  up  at  another.  I  presume  all  that  would 
be  taken  account  of  if  the  water  were  measured  at  the  mouth  of  the 
stream. 

Senator  Walsh.  Yes :  because  in  that  way  you  would  get  whatever 
the  entire  aggregate  floAv  is,  but  the  result  would  not  be  accurate  Avith- 
out  an  allowance  for  evaporation  and  seepage. 

Xow,  commenting  upon  our  argument  to  the  effect  that  a  practical 
construction  had  been  given  to  this  treaty,  that  the  intention  of  the 
parties  at  the  time  it  was  entered  into  was  clearly  disclosed  by  the 
fact  that  they  established  measuring  stations  at  the  international 
crossings,  the  learned  counsel  said  that  is  eas}'  of  explanation  because 
there  were  measuring  stations  close  by  and  they  just  moved  them  to 
the  international  crossings.  The  measuring  stations  were  put  there, 
in  the  first  place,  by  reason  of  the  recognition  of  the  principle  that 
the  waters  crossing  the  boundary  ought  to  be  divided  between  the 
two  countries. 

If  your  honors  please,  in  the  proper  construction  to  be  given  to  the 
treaty  tlie  intention  of  the  parties  is  to  be  gathered  as  much  from 
their  inaction  as  from  their  action.  They  did  not  establish  any  meas- 
uring stations  at  the  mouths  of  these  streams.  This  treaty  was  signed 
in  1909.  This  contention  was  first  presented  two  years  ago — in  1915. 
That  is  to  say,  six  years  had  run  by  and  no  effort  was  made  to  estab- 
lish stations  anywhere  which  contemplated  the  measurement  of  this 
water  upon  the  basis  of  the  contention  now  made  by  the  Canadian 
Government. 

Mr.  Tawnky.  Senator,  I  do  not  think  that  is  quite  accurate.  This 
commission  very  soon  after  its  organization  took  up  with  the  Secre- 
tary of  the  Interior  the  matter  of  establishing  gauging  stations. 
There  was  some  communication  between  the  two  Governments  with 
reference  to  it,  and  an  arrangement  was  entered  into  between  the 
Irrigation  Service  of  the  Dominion  and  the  Geological  Survey  of  the 
Interior  Department,  and  gauging  stations  were  established  by  the 
representatives  of  these  two  departments  of  the  two  Governments. 
My  recollection  is,  although  I  may  be  inaccurate,  that  these  stations 
Avere  established  at  the  point  Avhere  the  Avaters  cross  the  boundary. 
The  matter  Avas  referred  to  eludge  Turner,  who  took  it  up  with  the 
Secretary  of  the  Interior,  and  in  that  Avay  there  was  some  communi- 
cation between  the  two  Goa  ernments,  and  on  our  side  the  Geological 
Survey  Avas  authorized  to  establish  and  read  these  gauging  stations, 
and  on  the  other  side  I  think  it  Avas  the  Irrigation  Service.  Mr. 
Drake  is.  present  here,  and  he  knoAVs  more  about  it  than  I  do.  I 
simply  Av anted  to  correct  you  in  that.  My  recollection  is  that  these 
gauging  stations  were  established  at  the  crossings  there. 
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Mr.  Drake.  That  is  quite  correct.  They  were  established  at  the 
streams  crossing  the  boundar}^,  and  it  was  understood  that  either 
(jovernment  would  establish  such  further  stations  as  might  be  re- 
quired in  its  own  territory. 

Mr.  Tawney.  But  the  stations  were  at  the  points  where  the  rivers 
cross  the  boundary? 

Mr.  Drake.  Those  were  the  joint  stations. 

Senator  Walsh.  Now,  a  few  words  concerning  the  treaty  powder. 

Mr.  Magrath.  Have  you  given  any  thought.  Senator  Walsh,  to  the 
significance  of  certain  words  in  the  treaty  which  I  will  refer  to.  In 
Article  VI  you  will  observe  it  says,  "  The  St.  Mary  and  Milk  Rivers 
and  their  tributaries  (in  the  State  of  Montana  and  the  Provinces  of 
Alberta  and  Saskatchewan)  are  to  be  treated  as  one  stream  for  the 
purposes  of  irrigation  and  power."  Bearing  in  mind  that  the  object 
for  which  this  treaty  was  created  was  to  settle  disputes  and  keep 
these  two  countries  from  disputes  as  far  as  possible,  do  you  attach 
any  significance  to  those  words?  When  I  think  of  a  stream  for  use 
for  irrigation  and  power  it  at  once  brings  into  my  mind  the  water- 
shed ^hich  supplies  the  water  of  that  stream.  If  two  streams  are 
one  stream  it  seems  to  me  you  bring  into  the  limelight  at  once  the 
watersheds  of  the  two  streams  as  one  watershed.  I  would  like  you,, 
if  you  do  not  mind,  to  say  a  few  words  as  to  that. 

Senator  Walsh.  Well,  I  directed  the  attention  of  the  commission 
on  yesterday  to  the  origin  of  that  language  in  the  treaty.  You  w^ill 
recall  that  it  was  used  in  the  draft  of  Secretary  Root  originally  and 
then  afterAvards  in  a  communication  by  Mr.  Newell  there  was  an 
expression  that  it  seemed  to  me  interpreted  the  language  in  the  Root 
proposal.  It  is  confirmed  by  language  in  the  treaty  here  a  little 
beyond  that  which  your  honor  has  read.  The  two  rivers  were  to  be 
united  by  the  diversion  canal  so  that  the  thing  could  operate  recipro- 
cally. And  so  the  treaty  provides  that  the  amount  to  which  either 
country  is  entitled  may  be  taken  from  the  one  stream  or  from  the 
other  as  best  suits  the  purpose.  We  will  assume,  for  purpose  of 
illustration,  that  there  have  been  abundant  rains  in  the  valley  of 
the  lower  St.  Mary  River  and  there  is  a  great  dearth  of  Avater  in  the 
valley  of  the  Milk  RiA^er  in  Canada  and  that  there  is  a  diAWsion 
canal  taken  out  there.  Canada  may  say,  "  We  Avill  pass  our  three- 
fourths  of  the  water  of  the  St.  Mary  River  or  our  500  cubic  feet,  as 
the  case  may  be,  into  the  diversion  canal  and  take  it  out  by  means 
of  our  diversion  works  on  the  Milk  River  for  use  in  that  part  of 
Canada  through  which  it  flows.  That  is  what,  as  I  understand  it^ 
the  uniting  of  the  tAvo  rivers  means. 

Now,  it  is  not  my  understanding  of  the  contention  made  by  counsel 
for  the  United  States  that  this  treaty  is  unconstitutional,  or  that 
the  making  of  this  treaty  is  beyond  the  poAver  of  the  Federal  Govern- 
ment, which,  as  suggested  by  Mr.  Commissioner  Powell,  if  true,  would, 
as  a  matter  of  course,  operate  immediately  to  dissolve  this  tribunal, 
and  the  commission  would  have  no  powers  at  all.  That,  however,  is  not 
the  contention.  Appeal  is  made  to  the  rule  that  when  two  construc- 
tions of  a  statute  are  admissible  under  the  language  used,  the  one 
of  which  would  make  the  statute  constitutional  and  the  other  of 
which  would  make  it  unconstitutional,  that  construction  of  the  statute 
is  to  be  given  preference  which  would  preserve  the  statute  rather 
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than  destroy  it.  So  it  is  contended  that  if  the  construction  given  to 
this  treaty — that  construction  contended  for  by  counsel  for  the  Cana- 
dian Government — were  accepted,  it  would  result  in  the  destruction 
of  the  entire  treaty  as  being  beyond  the  treaty-making  poAvers  of  the 
Government  of  the  United  States,  and,  therefore,  that  construction 
is  to  be  rejected.  That  is  the  sum  and  substance  of  the  argument. 

Now,  it  is  suggested  by  the  learned  counsel  that  that  idea  presup- 
poses that  the  negotiators  are  thoroughly  acquainted  with  the  con- 
stitutional principle,  and  that  it  must  be  a  well-established  principle, 
concerning  which  there  is  no  doubt  whatever.  Such  knowledge  being 
possessed  by  the  negotiators,  it  is  to  be  presumed  that  they  did  not 
intend  to  make  a  contract  which  would  be  violative  of  the  Constitu- 
tion of  the  United  States.  But  that  contention  is  not  sound.  Legis- 
latures are  presumed  to  know  the  law  just  the  same  as  every  in- 
dividual is. 

Of  course,  oftentimes  it  is  a  most  unwarranted  assumption,  but  it 
is  a  presumption  of  the  law  nevertheless,  and  so  it  is  to  be  presumed 
that  the  negotiators  of  this  treaty,  whether  they  were  fully  advised 
upon  the  matter  or  not,  knew  all  about  the  limitations  of  the  United 
States  Government  with  regard  to  the  treaty-making  power.  When 
a  court  is  called  upon  to  apply  the  principle  invoked  it  does  not  pause 
to  in(]uire  into  the  intellectual  acumen  or  the  legal  learning  of  the 
individual  members  of  the  legislature  at  all.  The  principle  is  as 
applicable  as  applied  to  the  acts  of  a  legislature  made  up  of  ordinarj^ 
men,  even  of  men  without  any  training  at  all,  as  it  is  to  the  acts  of 
the  Congress  of  the  United  States  or  even  those  of  the  United  States 
Senate,  which,  of  course,  is  supposed  to  know  most  everything.  So 
oftentimes  n  court  will  take  up  a  statute  and  consider  the  question  as 
to  whether  it  is  constitutional  or  not,  giving  to  it  the  construction 
which  is  contended  for  by  one  of  the  parties.  Such  a  question  is  often 
difficult  to  determine.  The  court  finally,  after  careful  study  of  the 
matter  and  inquiry  into  the  authorities,  reaches  the  conclusion  that 
although  there  may  be  very  grave  doubt  about  it  the  construction 
contended  for  would  make  the  statute  unconstitutional,  and  accord- 
ingly rejects  it;  that  is,  it  rejects  the  construction  of  the  statute 
which  would  make  the  statute  unconstitutional. 

Mr.  ^NItgnault.  I  entirely  accept  your  rule  of  construction,  Sen- 
ator Walsh,  that  where  there  are  two  constructions  possible,  that  one 
should  be  adopted  Avhich  is  within  the  jurisdiction  of  the  legisla- 
ture enacting  the  law.  But  my  difficulty  is  this,  and  I  have  ex- 
pressed it  more  than  once:  It  is  said  that  the  United  States  could 
not  deal  with  the  water  of  the  southern  tributaries  of  the  Milk 
River,  those  tributaries  being  entirely  in  the  State  of  Montana.  If 
that  is  true.  hoAv  could  the  United  States  dispose  of  the  waters  of 
the  main  rivers,  that  is.  the  St.  Mar}^  River  and  the  Milk  River, 
while  that  water  was  within  the  State  of  Montana?  That  is  a 
point  of  doubt  in  my  mind,  and  I  have  expressed  it  more  than  once. 

Senator  Walsh.  Of  course,  the  answer  to  that,  Mr.  Commissioner, 
is  that  from  the  necessities  of  the  case,  the  controversy  arising  with 
regard  to  waters  crossing  the  boundary,  must  be  adjusted,  either 
by  negotiations,  by  a  treaty,  which  is  entirely  within  the  scope  of  the 
Federal  Government,  or  it  must  remain  unsettled,  and  resort  must 
then  be  had  to  mutual  reprisals,  and  possibly  to  war.  Accordingly 


158 


ST.  MARY  AND  MILK  RIVEES. 


it  is  argued  that  the  power  to  settle  a  controversy  concerning  inter- 
national waters  is  in  the  Federal  Government,  and  it  may  make 
whatever  disposition  is  necessary  in  order  to  reach  a  satisfactory 
adjustment  with  respect  to  these  waters,  but  that  it  is  without  its 
power  to  deal  in  any  way  with  the  waters  of  the  vallej'',  which  are 
not  international  waters. 

Mr.  MiGNAULT.  You  see,  Mr.  Walsh,  the  distinction  between 
national  and  international  waters  is  not  a  distinction  that  is  written 
in  the  law.  It  may  be  that  you  could  say,  especially  in  your  sys- 
tem, that  there  are  interstate  waters,  that  flow  from  one  State  to  t 
the  other,  and  thei-efore  there  should  be  international  waters;  that  1 
is,  waters  that  flow  from  one  country  to  the  other.  Well,  now,  so 
far  as  the  jurisdiction  of  the  United  States  is  concerned,  do  you 
make  a  distinction — I  assume  that  the  United  States  has  jurisdic- 
tion over  interstate  matters;  of  course,  I  may  be  wrong,  but  that  is 
my  understanding — well,  do  you  say  that  the  United  States  has  a 
similar  jurisdiction  over  international  matters,  w^hen  they  refer 
especially  to  a  stream  flowing  from  one  countr}^  to  another,  like  the 
St.  Mary  Eiver  and  the  Milk  River?  I  mean  entirely  independent 
of  controversy — take  the  question  of  jurisdiction — in  the  absence  of 
any  controversy,  has  the  United  States  jurisdiction  over  the  waters 
of  a  river  which  flows  from  one  country  to  the  other,  irrespective 
of  any  treaty  or  any  controversy  between  nations  ? 

Senator  Walsh.  No,  sir ;  I  think  I  can  make  the  matter  clear.  The 
Federal  Government  has  jurisdiction  over  interstate  commerce,  and 
so  in  the  case  of  a  stream  flowing  from  one  State  into  another,  so  far 
as  commerce  is  concerned,  the  jurisdiction  of  the  United  States  ex- 
tends over  that  stream. 

Mr.  Tawney.  Provided  of  course  that  stream  is  navigable. 

Senator  Walsh.  Oh,  yes ;  provided  it  is  navigable,  but  in  the  case 
of  a  nonnavigable  stream  there  is  no  jurisdiction  by  reason  of  the 
subject  matter  in  the  Federal  Government.  The  jurisdiction  of  the 
Federal  court  is  ordinarily  invoked  in  that  case  by  reason  of  diversity 
of  citizenship.  That  is  to  say.  a  citizen  of  Wyoming  comes  into  the 
Federal  court  in  the  State  of  Montana  and  complains  that  later  ap- 
propriators  in  the  State  of  Montana  are  diverting  the  w^aters  in  the 
stream  to  his  injury  and  damage  and  thus  the  jurisdiction  of  the 
Federal  court  is  invoked,  not  because  the  court  has  any  jurisdiction 
over  the  subject  matter  of  streams  flowing  from  one  State  to  another, 
but  the  jurisdiction  is  invoked  solel}^  on  the  ground  of  diversity  of 
citizenship. 

Mr.  MiGNAULT.  Then  you  sa}^  that  this  diversity  of  citizenship 
gives  jurisdiction  to  the  Federal  power. 

Senator  Walsh.  Yes;  but  the  subject  matter  itself  does  not  give 
that  jurisdiction. 

Mr.  Migxault.  And  I  presume,  therefore,  if  there  were  a  con- 
troversy between  two  nations — that  is,  another  country  and  the 
United  States — then  the  United  States  could  deal  with  that  con- 
troversy and  settle  it  by  means  of  a  treaty. 

Senator  Walsh.  Exactly;  as  I  indicated  yesterday  the  Supreme 
Court  settled  the  controversy  between  the  State  of  Colorado  and 
the  State  of  Kansas,  it  being,  for  that  broad  purpose,  an  arbitral 
tribunal. 


ST.  MAKY  AKD  MILK  RIVERS. 


159 


Mr.  Powell.  Do  you  draw  a  distinction,  Senator  Walsh,  between 
the  right  of  the  States  over  the  lower  tributaries  of  the  Milk  River 
on  the  right  branch  and  the  upper  portion  of  the  Milk  River  where 
it  crosses  the  boundary  line — I  mean  between  its  source  and  where  it 
crosses  the  boundary  line? 

Senator  Walsh.  No. 

Mr.  Powell.  The  jurisdiction  would  be  the  same? 
Senator  Walsh.  Yes,  sir. 

Mr.  Powell.  AVell,  that  being  so  let  us  get  at  the  kernel.  You  say 
the  United  States  could,  in  the  matter  of  a  treaty,  deal  with  the 
upper  portion  of  the  Milk  River,  but  could  not  deal  with  the  tribu- 
taries on  the  lower  right  bank  ? 

Senator  Walsh.  I  take  the  stand  that  the  United  States  might 
negotiate  a  treaty  with  Canada  looking  to  the  division  of  the  waters 
which  cross  the  boundary. 

Mr.  Powell.  Why? 

Senator  Walsh.  Just  l)ecnuse  the  only  possible  Avay  to  settle  the 
diffei-ences  which  exist  between  countries  is  by  means  of  a  treaty  and 
therefore  it  is  a  proper  subject  of  international  negotiations.  The 
authority  which  was  read  here  yesterday  clearly  discloses  that  the 
treaty^naking  power  extends  to  all  subjects  which  may  properly  be 
a  subject  of  international  negotiations,  within  certain  definite  limi- 
tations not  Important  here. 

Mr.  Powell.  Then  you  would  limit  the  treaty-making  power  of 
the  United  States  to  what  is  immediately  connected  with  the  subject 
in  dispute? 

Senator  Walsh.  I  should  say  so. 

Mr.  Powell.  What  is  indirectly  or  secondarily  connected  with  it 
you  would  exclude? 

Senator  Walsh.  I  would  not  like  to  lay  down  a  general  rule  of 
that  character.  I  have  not  in  mind  the  extent  to  which  the  rule 
might  go  or  the  limitations. 

My.  Powell.  Take  this — the  United  States  can  not  go  outside  of 
the  territory  in  question  to  find  some  factor  which  could  be  used  to 
settle  the  difficulty. 

Senator  Walsh.  It  can  not  seize  upon  private  proj^erty  within  the 
country  and  dispose  of  that  private  property  for  the  purpose  of 
settling  the  dispute.  That  brings  me  to  the  next  point  to  which  I 
desire  to  address  myself  to  the  commission. 

Reference  was  made  yesterday  to  one  of  the  authorities  which  ques- 
tions the  powers  of  the  United  States  to  cede  any  portion  of  the 
territory  of  the  State  without  the  consent  of  that  State.  Now,  if 
your  honors  please,  it  is  essential  to  distinguish  in  these  matters  be- 
tween political  sovereignty  and  ownership  of  the  soil.  That  the 
Government  of  the  United  States  may  by  treaty  cede  political  sover- 
eignty over  a  portion  of  any  State,  I  entertain  no  doubt  whatever. 
That  it  could  not,  while  retaining  political  sovereignty  over  a  State, 
cede  the  title  to  the  property  within  that  State  to  a  foreign  Govern- 
ment and  transfer  it  out  of  the  hands  of  the  people  who  own  it,  it 
seems  to  me  admits  of  no  controversy  at  all. 

Mr.  MiGNAULT.  Then,  Senator,  if  the  United  States  could  not  dis- 
pose of  the  waters  that  would  be  the  property  of  the  State,  how  could 
it  agree  to  make  a  division  of  the  waters  of  the  Milk  River  or  of  the 
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waters  of  the  St.  Mary  Eiver — because  as  that  implies,  of  course,  that 
the  United  States  will  not  take  away  water  so  as  to  render  that  divi- 
sion useless,  so  it  implies  that  the  United  State  will  prevent  the  water 
while  in  the  State  of  Montana  from  being  diverted  to  the  prejudice 
of  the  inhabitants  of  the  State  of  Montana  ? 

Senator  Walsh.  Here  is  the  reason,  Mr.  Commissioner,  as  it  ap- 
peals to  me.  Every  man  who  digs  a  ditch  to  take  water  out  of  the 
Milk  River  within  the  State  of  Montana  digs  it  in  recognition  of  the 
fact  that  Canada  may  be  able  finally  to  divert  that  water.  He  digs 
his  ditch  practically  as  a  servient  estate,  and  the  only  guaranty  he 
has  is  in  the  ,treaty  power  of  the  United  States  to  negotiate  with 
Canada  to  allow  a  portion  of  that  water  to  come  down  to  him.  But 
when  you  take  the  case  of  a  tributary  flowing  into  the  Milk  River 
from  the  south,  Avhy  he  is  perfectly  immune  from  any  interference 
with  his  right  to  the  water  on  the  part  of  Canada. 

Mr.  MiGNAULT.  But  it  seems  to  me  that  this  treaty  means  that  the 
United  States  has  disposed  of  one-half  of  the  natural  flow  of  the  St. 
Mary  River,  so  that  according  to  your  argument  it  disposes  of  some- 
thing which  belongs  to  the  State  of  Montana,  that  is  to  say,  it  pre- 
vents the  State  of  Montana  from  taking  that  out,  and  prevents  it 
reaching  the  boundary. 

Senator  Walsh.  Yes;  but  the  State  of  Montana  owns  that,  of 
course,  subject  to  the  natural  right  of  Canada  to  have  !a  portion  of 
its  waters.  And  in  the  same  way,  it  is  subject  to  the  legal  applica- 
tion of  the  treaty. 

Mr.  Tavvney.  In  so  far  as  the  international  waters  are  concerned, 
isn't  the  right  of  the  State  of  Montana  subject  to  the  right  of  the 
Federal  Government  to  use  those  waters  in  settlement  of  any  inter- 
national controversy  between  the  two  nations,  and  therefore  the  right 
of  the  State  of  Montana  is  burdened  with  a  servitude,  you  may  say, 
to  the  extent  that  it  must  surrender  where  the  rights  of  the  Federal 
Government  are  in  danger  ? 

Senator  Walsh.  I  think  that  is  correct.  But  to  illustrate  a  point  I 
was  making  a  moment  ago.  If  the  Republic  of  Mexico  should  enter 
into  a  coalition  with  Germany  for  the  purpose  of  recovering  her  so- 
called  lost  provinces,  as  suggested  some  time  ago  in  the  Zimmerman 
note,  the  loss  of  Avhich  she  had  quite  forgotten  until  thus  reminded 
of  it,  and  if  under  the  hard  fortunes  of  war  the  United  States  felt 
obliged  to  cede  to  Mexico  any  or  all  of  the  States  of  Arizona,  New 
Mexico,  or  Texas,  or  one-half  of  those  States,  I  do  not  imagine  any- 
one could  question  the  validity  of  that  treaty.  But,  on  the  contrary, 
if  the  United  States  should  retain  political  sovereignty  over  all  of 
them,  but  should  undertake  to  transfer  the  title  to  the  south  half  of 
those  States  from  those  who  now  hold  the  land  to  the  Government 
of  Germany,  why  I  undertake  to  say  that  those  States  would  not 
recognize  that  title.  Of  course,  the  State  regulates  the  passage  of 
title  to  real  property. 

So  that,  if  your  honors  please,  we  must  distinguish  in  these  matters 
between  political  sovereignty  and  title  to  property. 

Mr.  Powell.  It  strikes  me  that  in  this  case  you  are  retaining  your 
political  sovereignty  over  the  Milk  River,  and  still  the  proprietary 
rights  are  being  invaded. 

Senator  Walsh.  Exactly.  I  did  not  speak  of  it  as  applicable  to  the 
extent  of  the  case;  I  simply  referred  to  it  in  connection  with  a  dis- 
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cussion  that  arose  with  reference  to  the  right  of  the  United  States 
to  deal  with  private  property. 

Mr.  Powell.  Well,  take  the  case  of  Mexico,  as  you  suggested.  As 
I  understand  it,  the  United  States  would  be  justified,  as  a  treaty- 
making  function,  in  ceding  to  Mexico  any  portion  of  that  territory  it 
wished  to  settle  the  matters  with  Mexico,  but  it  could  not  take  a 
portion  of  another  State — say,  some  of  the  States  immediately  con- 
tiguous ;  we  might  say  Mississippi — they  could  not  give  Mexico  a  por- 
tion of  Mississippi  in  settlement  of  a  war  with  Mexico  where  Texas 
and  other  States  on  the  border  had  been  invaded. 

Senator  Walsh.  I  do  not  doubt  that  at  all. 

Mr.  Powell.  It  must  confine  itself  to  the  property  and  rights 
which  are  the  immediate  subject  of  controversy  and  which  are  the 
matters  in  dispute. 

Senator  Walsh.  Well,  I  would  not  even  so  limit  it.  By  way  of  illus- 
tration, suppose  in  our  war  with  Spain  the  fortunes  of  war  had  gone 
against  us  and  Spain  had  prevailed.  Now  Spain  says :  "  We  will 
make  a  treaty  with  you,  but  you  must  cede  back  Florida  to.  us." 
Now,  the  State  of  Florida  was  not  in  the  controversy  in  the  Cuban 
war  at  all.  But  suppose  that  the  United  States  went  ahead  and 
ceded  back  Florida  to  Spain.  I  do  not  doubt  the  power  of  the  United 
States  to  make  a  treaty  of  that  kind.  Although  there  is  no  express 
provision  in  the  Constitution  authorizing  the  Federal  Government 
to  acquire  territory,  the  Supreme  Court  said  it  follow^ed  as  a  matter 
of  course  from  the  power  to  make  war  and  to  enter  into  treaties. 
And  in  exactly  the  same  Avay  it  follows  from  the  power  to  make  war 
and  negotiate  treaties  that  the  United  States  may  cede  away  a  por- 
tion of  its  territory.  But  bear  in  mind  that  it  is  only  sovereignty 
over  it  that  is  ceded  away.  It  can  not  dispose  of  the  private  right 
or  the  title  to  the  ownership  of  the  land  within  the  territory  ceded. 

But  in  that  connection,  if  your  honors  please,  a  suggestion  comes 
to  me  that  I  think  is  exceedingly  worth  while.  There  is  a  rule  appli- 
cable to  the  construction  of  treaties  to  the  effect  that  a  cession  of 
sovereignty  is  never  to  be  presumed,  and  a  construction  which  implies 
anything  of  that  kind  is  to  be  rejected. 

As  Mr.  Commissioner  Powell  said  a  moment  ago,  there  is  here  no 
cession  whatever  of  sovereignty;  if  there  is  a  cession  of  anything 
it  is  a  cession  of  property  rights  to  the  use  of  water.  But  there  is 
something  that  approaches  dangerously  near  a  cession  of  sovereignty 
in  the  suggestion  made  by  the  counsel  for  the  Canadian  Government. 
It  will  be  necessary  under  that  contention  to  establish  measuring 
stations  at  the  mouth  of  the  Milk  River,  or  possibly  at  the  mouths  of 
all  the  tributaries  of  the  Milk  River  on  this  side,  and  it  will  be 
necessary  for  us  to  invade  the  Dominion  of  Canada  with  our  officials 
and  establish  ourselves  at  the  mouth  of  the  St.  Mary  River — that 
means  going  into  your  territory  with  our  officials  to  discharge  a 
governmental  function. 

Mr.  Migxallt.  Oh,  as  far  as  that  is  concerned,  it  seems  to  me 
that  the  commission  will  do  it.  This  commission  is  an  international 
body  and  will  have  power,  I  assume,  to  carry  out  its  decisions  and 
establish  all  measuring  stations,  etc. 

Senator  Walsh.  Yes ;  but  I  submit,  if  your  honors  please,  that  that 
was  not  to  be  presumed  to  have  been  intended.    And  so  the  measur- 
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ing  stations  haA  C  been. established  at  the  international  boundary  line, 
where  they  are  properly  placed.  Of  course  that  does  amount,  in  a 
way,  to  an  iuA^asion  by  each  country  of  the  territory  of  the  other, 
because  presumably  the  station  is  cut  by  the  international  boundary 
line,  and  is  occupied  by  both  Governments,  much  the  same  as  an 
international  customhouse  Avould  be  if  placed  there.  But  that  is 
quite  a  different  affair  from  the  establishment  of  a  goAernmental 
station  by  one  nation  some  hundred  or  more  miles  within  the  terri- 
tory of  another.  A  strong  presumption  is  to  be  indulged,  I  venture 
to  say,  that  neither  country  contemplated  anything  of  the  kind. 

Mr.  Tawney.  We  haA  e  here  correspondence  Avitli  reference  to  this 
subject  from  the  Canadian  Government,  and  it  strikes  me  that  for 
the  convenience  of  the  commission  it  should  be  put  into  the  record 
to  shoAA^  Avhere  these  stations  are  and  AAdien  they  Avere  established. 

Mr.  Wyaell.  I  think  that  is  a  very  Avise  suggestion. 

Mr.  Taavney.  If  there  is  no  objection,  I  think  it  Avould  be  Avell  to 
file  the  correspondence  from  both  Governuients  for  the  convenience 
of  the  parties.  I  have  here  a  letter  from  the  Secretary  of  the  Inte- 
lior,  together  Avith  a  letter  from  the  Canadian  Government,  and  I 
think  they  should  be  inserted  in  the  record. 

Col.  MacInnes.  I  would  suggest  that  Ave  should  look  over  the  cor- 
respondence and  see  how  much  of  it  is  already  in  the  record  and  hoAv 
far  it  is  complete. 

Mr.  Tawney.  I  think  it  is  Avell  to  put  all  the  correspondence  in. 
This  correspondence  I  am  referring  to  is  information  as  to  Avhen 
these  measuring  stations  were  established  and  Avhere  they  are  located. 

Col.  MacInnes.  Well,  it  is  a  matter  Avith  Avhich  Mr.  Drake  is  much 
more  familiar  than  myself. 

Mr.  Taavney.  There  is  nothing  new  in  the  correspondence;  but  I 
am  suggesting  that  it  be  put  in  merely  for  the  convenience  of  all 
concerned.    It  Avill  be  couA^enient  to  have  it  in  the  record. 

Mr.  Wyvei.l.  Might  I  make  a  further  suggestion  that  it  Avould  be 
Avise  to  put  in  the  direct  correspondence  betAveen  the  Reclamation 
Service  and  Mr.  Drake's  service  in  Canada.  I  have  copies  of  that 
Avith  me,  and  I  Avill  be  glad  to  put  them  in  if  there  is  no  objection 
to  it. 

Mr.  PoAVELi..  Of  course,  the  bearing  of  that  correspondence  on  the 
question  that  Ave  are  noAv  considering  is  very  remote. 

Mr.  Taavney.  Well,  it  may  be  remote,  and  it  may  not.  This  is  a 
practical  interpretation  which  the  two  governments  or  the  two  serv- 
ices of  the  tAvo  governments  have  made  for  themselves. 

Mr.  Magrath.  Then  I  think  the  correspondence  which  has  been 
submitted  regarding  the  locations  of  all  the  stations  should  be  added 
as  Avell. 

Col.  MacInnes.  My  recollection  is,  Mr.  Tawney,  that  the  matter 
Avas  considered  at  the  hearing  at  St.  Paul,  and  that  there  is  already 
some  evidence  on  the  subject. 

Mr.  Taavney.  Of  course  if  it  is  in  already,  I  don't  want  to  have  it 
in  again. 

Col.  MacInnes.  Of  course,  it  should  be  borne  in  mind  and  estab- 
lished by  correspondence  if  necessary  that  there  were  other  stations 
in  contemplation  or  in  existence  in  the  tAvo  countries  themsehes 
unite  ai)art  from  anything  Avhich  might  be  placed  at  the  boundary. 
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Mr.  Wyvell.  That  is  in  Mr.  Drake's  statement. 

Mr.  Powell.  I  remember  being  a  party  to  negotiations  of  that 
kind  with  Mr.  Turner. 

Mr.  Wyvell.  That  will  appear  in  the  correspondence.  I  think  it 
should  all  go  into  the  record  for  what  it  is  worth. 

Col.  MacInnes.  Well,  naturally  we  have  no  objection  to  its  being 
placed  on  the  record  subject  to  its  being  checked  up ;  as  to  anything 
additional,  of  course,  I  do  not  want  the  record  encumbered. 

Mr.  Wyvell.  The  whole  story  will  be  told  by  the  correspondence 
betAveen  the  Canadian  Irrigation  Service  and  our  Reclamation  Serv- 
ice or  the  Geological  Survey.  It  is  covered  by  Mr.  Drake's  statement 
at  St.  Paul,  but  I  think  the  enlightening  facts  would  more  fully  ap- 
pear by  this  correspondence.  And  I  intended  at  the  proper  time  to 
make  a  suggestion  that  the  correspondence  ought  to  be  in  the  record. 

Mr.  MiGNALLT.  So  far  as  it  might  be  a  statement  of  fact  it  might 
be  objectionable,  because  the  understanding  Avas  that  Ave  Avere  to  Avait 
and  decide  the  legal  point  first. 

Mr.  Taavney.  It  seems  to  me  that  it  is  quite  immaterial  Avhether  it 
is  printed  in  the  record  or  not.  It  is  on  file  in  the  offices  of  the 
secretaries  of  the  commission,  and  if  there  is  the  slightest  objection  to 
its  going  in,  I  do  not  Avant  it  to  go  in.  My  suggestion  was  only  for 
the  convenience  of  those  Avho  have  not  access  to  our  correspondence 
files. 

Col.  MacInnes.  So  far  as  Ave  are  concerned,  Ave  ha  at  no  objection 
to  it  going,  provided  it  all  goes  in.  My  suggestion  would  be  that  Mr. 
Drake  and  a  representative  of  the  United  States  Reclamation  Service^ 
probably  Mr.  Newell  Avould  be  the  best  one,  should  go  over  all  this 
correspondence  and  select  those  letters  which  are  applicable  and 
which  are  agreed  upon  by  both  parties,  and  then  these  letters  should 
be  handed  to  the  secretary  of  the  commission,  and  if  the  commis- 
sion Avishes  they  could  be  inserted  in  the  report  of  the  sitting  exactly 
at  this  point,  so  that  they  Avould  appear  in  the  printed  report. 

Mr.  Taavney.  I  should  think  that  Avould  be  a  very  good  idea. 

Mr.  (tardxek.  Noav,  Mr.  King,  have  you  anything  further  to  say. 
If  you  have  I  think  it  AA^ould  be  a  good  idea  if  you  Avould  moA^  up 
close  to  the  desk,  because  the  acoustic  properties  of  this  room  are  not* 
of  the  best. 

Mr.  KiN(j.  I  very  much  appreciate  the  compliment  of  the  sugges- 
tion that  I  should  stand  closer,  because  it  might  indicate  that  you 
would  expect  me  to  say  more  than  I  intend  to  say.  But  I  fully  ap- 
preciate that  with  the  able  argument  to  Avhich  you  have  just  listened 
the  subject  is  completely  covered  and  that  there  is  nothing  more  thai 
I  can  add  to  Avhat  has*^  already  been  said.  I  thank  the  commission 
for  the  invitation  to  address  you  further,  but  I  think  the  subject  has 
been  fully  covered  by  the  counsel  Avho  have  addressed  the  commission. 
I  thank  you,  gentlemen. 

Mr.  Wyveill.  If  your  honors  please,  I  haven't  a  thing  more  to  say. 
I  have  listened  with  great  interest  and  admiration  to  the  very  clear 
and  eloquent  argument  of  Senator  Walsh.  It  would  be  presumption 
on  my  part  to  say  anything  further.  I  merely  Avant  to  call  the 
attention  of  the  commission  to  the  request  which  I  made  at  the  direc- 
tion of  the  Secretary  of  State  Avith  regard  to  an  opportunity  to  be 
given  to  the  Attorney  (General  to  examine  the  facts  and  to  appear  and 
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make  an  argument  if  he  so  desires.  Joined  with  that  is  the  request 
of  Mr.  Dennis  that  counsel  for  the  Canadian  Pacific  Railway  also 
desire  to  submit  a  brief. 

Mr.  Tawney.  Is  your  request  for  submission  of  a  brief  or  an  oral 
argument  ? 

Mr.  Wyvell.  My  request  is  for  an  argument  if  the  Attorney  Gen- 
eral so  desires,  after  studying  the  matter. 

Mr.  Tawney.  I  was  going  to  suggest  that  possibly  when  the 
Attorney  General  has  the  record  of  this  argument  he  niay  conclude 
that  further  discussion  of  the  matter  is  not  necessary. 

Mr.  Wyvell.  I  quite  agree  with  that  suggestion,  but  I  am  quite 
sure  that  the  commission  will  see  that  an  opportunity  should  be 
afforded  to  the  Attorney  General  for  such  an  argument,  if  he  so 
desires.  When  the  proceedings  here  have  been  printed  or  typewrit- 
ten, so  that  the  Attorney  General  shall  have  the  opportunity  of  seeing 
them,  I  have  an  idea  that  he  will  conclude  that  further  argument  is 
unnecessary.  However,  I  am  instructed  to  ask  that  he  should  have 
the  opportunity. 

Mr.  MiGNAULT.  I  think  the  very  able  arguments  we  have  listened 
to  have  exhausted  the  question,  and  I  wish  to  express  my  apprecia- 
tion of  them  and  thanks  to  the  learned  counsel  for  the  very  great 
assistance  the}''  have  given  us  in  their  discussion  of  the  most  impor- 
tant issues  involved  in  the  consideration  of  Article  VI  of  the  treaty. 

Mr.  Magrath.  I  have  been  much  pleased  with  the  high  plane  of 
the  arguments  presented  by  the  various  counsel  in  connection  with 
this  matter.  The  very  able  way  in  which  it  has  been  dealt  with,  and 
particularly  the  fair-minded  manner  in  which  Senator  Walsh,  as 
representing  the  Montana  water  users,  has  treated  the  question,  is 
especially  gratifying  to  me.  Of  course,  I  have  heard  a  great  deal 
about  the  St.  Mary  and  Milk  Rivers  controversy.  I  believe  it  is 
generall}^  known  and  understood  that  at  one  time  I  was  intimately 
associated  with  it  on  the  Canadian  side. 

It  is  rather  a  noteworthy  fact  that  the  first  chairman  of  the  United 
States  section  of  this  commission  was  a  distinguished  predecessor 
of  Senator  Walsh.  I  refer  to  the  late  Senator  Thomas  Carter.  In 
the  earlier  years  of  the  controversy,  and  preceding  the  creation  of 
this  commission,  he  was  active  on  the  United  States  side  of  this 
issue,  just  as  I  was  active  on  the  other. 

I  have  listened  Avith  a  great  deal  of  attention  to  the  case  as  it  has 
been  dealt  with  from  time  to  time,  and  I  was  much  impressed  with 
the  remark  made  to-day  by  one  of  the  counsel  to  the  effect  that  there 
has  been  a  good  deal  of  irrelevant  matter  introduced.  Now,  I  do  not 
think  there  is  anything  more  trying  to  a  man  who  has  had  a  close 
and  intimate  association  with  an  issue  than  to  have  to  listen  to  others 
deal  with  that  question;  and  yet  I  have  kept  silent — I  have  never 
even  tried  to  educate  my  brother  commissioners  in  regard  to  the 
early  history  of  the  controversy,  because — well  it  may  be  that  I  have 
discovered  they  are  difficult  to  convince. 

To  be  more  serious,  I  would  like  to  give  a  message  to  the  repre- 
sentatives who  are  here  from  Montana — that  is,  to  Senator  Walsh 
and  the  deputy  attorney  general  of  Montana,  as  it  is  possible  there 
may  be  a  feeling  of  uneasiness  among  the  people  of  Montana  on 
account  of  my  past  activities  in  connection  with  the  use  of  these 
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waters.  I  disassociated  myself  from  the  Canadian  Canal  on  the 
31st  of  December,  1906.  That  canal  system,  as  Mr.  Dennis  said  yes- 
terday, is  now  the  property  of  the  Canadian  Pacific  Railway  Co.  I 
have  not  one  penny's  interest  in  the  Canadian  Pacific  Railway,  either 
directly  or  indirectly,  nor  in  the  Canadian  Canal.  I  can  not  say 
as  much  for  the  Great  Northern  Railway,  which  is  on  the  Montana 
side  of  the  boundary  line. 

I  criticized  at  one  time  the  treaty  dealing  with  this  St.  Mary-Milk 
River  issue.  However,  it  is  not  for  me  to  say  whether  Canada  in 
article  6  of  the  treaty  made  a  good  bargain  or  a  bad  bargain.  As 
long  as  Canada  has  made  a  bargain,  be  that  bargain  good  or  bad, 
so  far  as  I  am  concerned  Canada  will  live  up  to  her  bargain,  whether 
it  is  to  her  advantage  or  otherwise.  Of  all  the  various  treaties  made 
between  nations,  the  treaty  under  which  this  commission  operates, 
created  for  the  purpose  of  settling  differences  between  two  great 
nations,  is,  in  my  judgment,  the  greatest  treaty  that  exists.  It  seems 
to  me  that  the  very  stars  above  us  are  calling  out  for  the  privilege  of 
being  able  to  group  themselves  so  as  to  write  in  the  firmament  of 
heaven  the  jH'inciples  embodied  in  this  treaty,  so  that  all  men  may 
be  able  to  read  them — especially  at  this  time  when  the  very  founda- 
tions of  civilization  are  tottering  through  international  strife.  A 
treaty,  to  bring  harmony  out  of  the  differences  between  nations,  must 
be  interpreted  regardless  of  national  interests.  I  wish  to  make  it 
clear  that  I  fully  appreciate  my  responsibilities  as  a  member  of  the 
Canadian  section  of  this  commission. 

Again,  let  me  ask  you  gentlemen  from  Montana  to  carry  back  to 
the  people  of  Montana  who  may  be  more  or  less  concerned  because  of 
my  acti\  ities  in  the  past  in  connection  with  the  use  of  these  waters, 
that  the  past  is  a  closed  chapter  while  I  am  a  member  of  this  com- 
mission. I  would  like  them  to  know  that  when  I  went  on  this  com- 
mission I  came  on  here  not  at  my  own  desire  but  at  the  request  of  the 
(xovernment,  and  my  sincere  desire  is  to  carry  out  the  high  and  broad 
principles  which  must  prevail  in  the  interpretation  of  all  treaties 
between  highly  civilized  peoples  that  respect  their  obligations. 

Col.  MacInnes.  Mr.  Chairman,  my  learned  friend  Mr.  Wyvell 
recently  presented  to  the  commission  a  request  made  on  behalf  of  the 
United  States  Government,  as  I  understand  it,  a  request  for  an  oppor- 
tunity for  the  Secretary  of  State  or  the  Attorney  General  to  make 
an  argument  in  this  matter.  I  would  like  to  say  that  if  support  of 
such  an  application  were  necessary,  it  is  very  willingly  granted  on 
the  part  of  Canada.  I  believe  that  a  request  made  in  that  way  in  the 
conduct  of  a  case  before  this  commission  by  either  of  the  Govern- 
ments involved  should  certainly  be  granted  in  the  interest  of  the 
proper  adjudication  of  the  case.  I  can  at  any  rate  say  that  cordial 
consent  will  always  be  given  by  counsel  for  the  Canadian  Govern- 
ment. 

Mr.  G-'VRD>  ER.  That  application  will  be  taken  up  by  the  commission 
in  executive  session. 

Mr.  WY^•ELL.  I  would  like  to  say  something  personally  for  a  nio- 
ment,  to  express  my  personal  appreciation  of  the  words  of  the  chair- 
man of  the  Canadian  section,  and  I  am  sure  that  the  members  from 
Montana,  as  well  as  everyone  who  has  had  anything  to  do  with  the 
case,  will  very  greatly  appreciate  the  words  that  Mr.  Magrath  has 
said  to  us  here. 
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Mr.  Gardner.  I  would  like  to  say  to  those  present  that  those  of 
lis  who  are  associated  with  the  chairman  of  the  Canadian  section  of 
this  commission  have  no  fear  but  Avhat  every  question  that  comes  be- 
fore this  commission  for  its  determination  will  be  decided,  so  far 
as  he  is  concerned,  according  to  his  conception  of  equity  and  justice, 
no  matter  which  side  of  the  line  it  appears  to  favor. 

Now,  I  wish  certainly  to  thank  the  very  eminent  gentlemen  who 
have  addressed  the  commission.  On  behalf  of  the  commission  I  wish 
to  express  the  appreciation  of  this  commission  to  those  very  eminent 
gentlemen  for  the  very  elaborate,  intelligent,  and  fair-minded  manner 
in  which  they  have  presented  this  matter  at  issue.  Thank  you,  gen- 
tlemen. 

Senator  Walsh.  Mr.  Chairman,  I  feel  like  saying,  in  view  of  the 
remarks  of  Mr.  Commissioner  Magrath,  that  I  can  assure  him  that 
while  I  have  followed  this  contf overs}^  with  some  degree  of  attention 
since  its  initiation  I  have  never  heard  a  suggestion  that  by  reason 
of  any  prior  association  he  may  have  had  with  the  subject  matter, 
or  anything  that  has  transpired  during  the  course  of  the  controversy, 
that  there  was  the  slightest  reason  to  apprehend  anything  but  a  fair 
and  just  decision  from  him ;  and  I  beg  to  assure  him  and  the  other 
members  of  the  commission  now  that  the  utmost  confidence  is  placed 
by  the  people  of  the  State  of  Montana  in  this  commission,  and  they 
desire  that  this  commission  shall  carry  out  the  treaty,  no  matter  in 
whose  favor  the  decision  should  be. 

(This  concluded  the  hearing  on  this  question.) 


MEMORANDUM  RELATIVE  TO  GAUGING  STATIONS  AT  INTERNA- 
TIONAL BOUNDARY  ON  ST.  MARY  AND  MILK  RIVERS.' 


[Prepared  by  E.  F.  Drake,  Suijerintendent  of  Irrigation,  Canada,  and  John  C.  Hoyt, 
hydraulic  engineer,  United  States  Geological  Survey,  July  24,  1917.] 

The  following  gauging-  stations  are  now  maintained  jointly  by  the  United 
States  Cieological  Survey,  acting  on  behalf  of  the  United  States  Reclamat'on 
Service,  and  the  Irrigation  Branch.  Department  of  the  Interior,  Canada. 


No. 


Stream. 

Location. 

Date  joint  oper- 
ation began. 

St.  Mary  River  

South  "Fork  Milk 

River. 
North    Fork  Milk 

River. 

Lodge  Creek  

Battle  Creek  

Frenchman  River . . . 

At  Croff's  ranch  near  Browning.  Mont.  (6  miles  south  of 
boundary). 

At  Peters's  ranch  near  Kimball,  Alberta  (2  miles  north  of 
boundary). 

At  international  boundary  (eastern  crossing  at  Spencer's 
ranch). 

At  Willow  Creek  police  station  at  international  boundary 
(this  is  the  old  Canadian  station). 

At  international  boundary  (J  mile  north  of  boundary)  

At  international  boundarv  (J  mile  north  of  boundary)  

Spring  of  1913. 
Do. 

Do. 

Do, 

Fall  of  1916. 

Do. 
Do. 

The  locations  of  these  stations  were  determined  by  engineers  of  the  two 
Governments  acting  jointly.  In  their  maintenance  they  are  visited  by  en- 
gineers of  both  Governments,  the  data  collected  are  interchanged,  and  the  final 
determinations  decided  upon  by  joint  conferences. 

The  St.  Mary  River  station  near  Kimball,  Alberta,  takes  the  place  of  the 
United  States  station  established  September  4.  1902.  near  the  boundary  line, 
and  the  Canadian  station  established  in  1905  near  Kimball. 


1  See  list,  pp.  103-194. 
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The  South  Fork  of  Milk  River  station  at  Croff's  ranch  is  at  the  location  of 
the  United  States  station  established  April  28,  1905,  on  the  South  Pork  of 
Milk  River  at  Croff's  ranch. 

North  Fork  of  Milk  River  station  at  Peters's  ranch  takes  the  place  of  the 
United  States  station  established  May  8.  1911.  at  Dubray's  ranch.  2  miles 
south  of  the  boundary,  and  the  Canadian  station  established  July  21,  1909, 
about  2  miles  downstream  from  the  present  site. 

Milk  River  station  at  International  Boundary  takes  the  place  of  the  Canadian 
station  established  August  7.  1909.  and  is  at  practically  the  same  site. 

The  Lodge  Creek  station  is  at  the  location  of  a  station  established  by  Canada 
April  25,  1910. 

Battle  Creek  and  Frenchman  Creek  stations  were  established  jointly  in  the 
fall  of  1916. 

Following  is  a  brief  history  of  the  negotiations  which  led  to  the  joint 
operation  of  these  stations : 

Prior  to  1912  various  conferences  of  the  engineers  of  the  water  resources 
branch  of  the  Survey,  held  at  Washington,  were  attended  by  engineers  from 
organizations  in  Canada  who  are  investigating  the  water  resources  of  that 
country.  Among  these  engineers  were  representatives  from  the  Irrigation 
Branch,  Department  of  the  Interior,  and  the  question  of  the  maintenance  of  sta- 
tions on  St.  Mary  and  Milk  Rivers  near  the  international  boundary  line  was 
informally  discussed  by  engineers  of  the  two  Governments.  As  a  result  of 
this  discussion  a  letter,  dated  January  25,  1912,  was  addressed  by  the  Di- 
rector of  the  United  States  Geological  Survey  to  the  Commissioner  of  Irriga- 
tion, Canada,  suggesting  that  joint  stations  be  established  on  international 
streams  to  take  the  place  of  the  independent  stations  which  were  then  main- 
tained. On  March  12,  1912,  the  Commissioner  of  Irrigation  replied  that  the 
suggested  cooperation  was  favored  by  his  department. 

The  remaining  correspondence  in  reference  to  this  matter  follows : 

Department  of  the  Interior, 

IGNITED  States  Geologic  at.  Survey, 

Office  of  the  Director, 
Washington,  January  25,  1912. 

Mr.  F.  H.  Peters, 

Commissioner  of  li  t  igation. 

Department  of  the  Interior, 

Calgary,  Alberta,  Canada. 

Sir:  Since  1902  the  water  resources  branch  of  the  United  States  Geological 
Survey  lias  maintained  a  gauging  station  on  St.  Mary  River  near  the  inter- 
national line,  and  I  am  informed  that  your  department  has  for  some  years 
maintained  a  gauging  station  near  this  point.  As  the  records  of  the  two  stations 
are  practically  the  same,  I  believe  that  a  cooperative  arrangement  for  the  main- 
tenance of  a  single  station  to  take  the  place  of  the  two  stations  would  be  to  the 
advantage  of  both  your  department  and  the  United  States  Geological  Survey. 
Such  a  cooperation  m  ill  enable  the  establishment  of  a  station  with  more  refined 
apparatus,  which  will  increase  the  value  of  the  records  and  not  materially 
increase  the  expense  of  maintenance  to  either  Government. 

It  is  therefore  suggested  that  a  single  station  be  selected  by  a  representative 
of  your  department  and  a  representaive  of  the  Geological  Survey,  and  that  this 
station  be  equipped  with  the  latest  type  of  automatic  gauge,  a  cable  and  car, 
and  such  other  apparatus  as  may  be  necessary. 

In  The  operation  of  the  station,  duplicate  copies  of  the  gauge  records  should  be 
furnislied  to  each  oflice.  The  hydrographers  of  each  office  should  visit  the 
station  at  such  times  as  they  are  in  the  vicinity,  and  the  results  of  all  measure- 
ments should  be  exchanged.  This  will  enable  each  office  to  check  the  work  of 
the  other  and  thus  insure  data  of  the  highest  standard. 

If  agreeable  to  your  department,  the  Geological  Survey  will  be  glad  to  cooper- 
ate to  the  extent  of  paying  half  of  the  expense  of  the  installation  of  the  station 
and  half  of  the  maintenance  after  installation.  As  the  number  of  discharge 
measurements  will  depend  upon  the  desires  of  the  respective  departments,  these 
should  be  paid  for  by  the  party  making  them. 
Very  respectfully, 

Geo.  Otis  Smith,  Director. 
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Irrigation  Offici]:, 
Calgary,  Alberta,  February  5,  1912. 
Sir  :  I  beg  to  attach  hereto  for  your  information  a  copy  of  a  letter  which  has 
been  received  from  the  Director  of  tlie  United  States  Geological  Sm'vey,  in 
which  he  takes  up  the  matter  of  the  United  States  and  Cana(la  establishing  a 
joint  stream-measuring  station  on  the  St.  Mary  River  at  a  point  near  the 
international  boundary. 

The  matter  is  set  forth  clearly  in  the  director's  letter,  and  I  may  say  that 
all  his  suggestions  appear  to  me  to  be  good  ones.  In  my  opinion  it  would  be  a 
very  friendly  and  a  very  beneficial  action  for  this  department  to  meet  the  sug- 
gestion of  the  United  States  Geological  Survey  in  regard  to  this  matter,  and  I 
therefore  submit  the  same  to  you  for  your  favorable  consideration. 
Your  obedient  servant. 

F.  H.  Peters,  Commissioner  of  Irrigation. 
The  Secretary,  Department  of  the  Interior, 

Ottaxra,  Canada. 


Department  of  the  Interior, 

Ottawa,  Canada,  February  20,  1912. 

Sir:  I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  5th  instant,  for- 
warding a  copy  of  a  letter  received  by  you  from  the  Director  of  the  United 
States  Geological  Survey,  with  respect  to  a  proposal  for  the  establishment  of 
a  joint  stream-measuring  station  on  the  St,  Mary  River  at  a  point  near  the 
International  boundary. 

The  department  recognizes  that  it  is  of  the  utmost  importance  that  records 
of  stream  flow,  both  on  the  St.  Mary  and  Milk  Rivers,  should  be  not  only 
accurate  but  accepted  as  such  by  both  Governments,  and  that  the  use  of  a 
modern,  up-to-date  gauging  station,  equipped  with  the  latest  devices  and  con- 
structed under  the  supervision  of  officers  of  both  Governments,  offers  the 
easiest  and  most  practical  method  of  obtaining  such  results. 

It  has  been  decided,  therefore,  that  this  department  will  cooperate  with  the 
United  States  Geological  Survey  in  establishing  and  maintaining  such  a  station 
on  St.  Mary  River  near  the  international  boundary  line.  You  are,  therefore, 
authorized  to  communicate  with  the  Director  of  the  United  States  Geological 
Survey  and  inform  him  to  this  effect. 

You  should  arrange  with  the  director  for  the  establishment  of  such  a  station 
at  the  most  convenient  point  and  for  its  equipment  with  the  best  modern 
devices.  You  should  report  your  action  to  the  department  from  time  to  time 
and,  should  it  become  necessary  to  purchase  any  expensive  equipment  in  con- 
nection with  the  station,  you  should  submit  a  full  explanation  in  connection 
with  the  matter. 

It  might  also  be  well  to  suggest  to  the  Director  of  the  United  States  Geological ' 
Survey  the  advisability  of  establishing  a  similar  station  on  Milk  River  at  the 
most  easterly  point  where  that  stream  crosses  the  international  boundary. 
This,  as  you  are  aware,  is  a  matter  which  you  have  previously  discussed,  and 
it  might  be  well  to  ascertain  the  views  of  the  United  States  authorities  with 
respect  to  it  as  well  as  the  station  on  the  St,  Mary  River, 

In  connection  with  the  expense  of  installing  a  station  on  St.  Mary  River,  I  am 
to  suggest  that  it  would  be  well  for  you,  after  consultation  with  the  director, 
to  submit  an  estimate  of  the  equipment  required  and  the  probable  cost  of  in- 
stalling the  station.  It  might  then  be  advisable  for  one  Government  or  the 
other  to  bear  the  full  cost  of  Installation  and  for  the  other  Government,  after- 
ward, to  pay  its  fair  proportion  of  such  cost. 
Your  obedient  servant, 

L,  Pereira,  Assistant  Secretary 

F,  H,  Peters,  Esq,. 

Commissioner  of  Irrigation, 

Calgary,  Alberta. 


Depart]sient  of  the  Interior, 

Irrigation  Branch, 
Calgary,  Alberta,  March  12,  1912. 
Sir:  With  reference  to  your  letter  of  the  25th  January,  in  which  you  sug- 
gested that  the  United  States  and  Canada  might  join  in  establishing  and 
operating  an  up-to-date  stream  measurement  station  on  the  St,  Mary  River 
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near  the  international  boundary  line,  I  beg  to  say  that  your  coninmnication 
^Yas  forwarded  by  me  to  the  Secretary  of  the  Department  of  the  Interior,  at 
Ottawa,  and  I  attach  hereto  for  your  information  a  copy  of  the  reply  that  has 
been  received  from  him. 

On  reading-  this  letter  it  will  be  made  clear  to  you  that  the  Canadian  Gov- 
ernment is  most  willing  to  enter  into  the  agreement  suggested  by  yourself,  and 
that  in  addition  to  the  St.  Mary  River,  they  would  look  fav<)ral3ly  upon  the 
joint  erection  of  an  up-to-date  station  on  the  Milk  River  at  its  eastern  crossing 
out  of  Canada. 

The  letter  from  our  Secretary,  of  which  a  copy  has  been  attached,  places 
this  matter  in  a  position  where  we,  on  our  side,  can  now  go  ahead  and  deal 
with  this  matter  from  our  office  here  in  Calgary,  and  I  would  therefore  be 
glad  to  now  take  the  matter  up  with  you  definitely  as  regards  the  installation 
of  the  station. 

In  this  respect  I  would  say  that  I  think  the  simplest  and  the  quickest  way 
to  arrange  this  matter  will  be  to.  arrange  a  meeting  between  myself  and  such 
officer  of  your  department  as  you  may  see  fit,  and  that  we  should  then  go  into 
the  matter  together  and  actually  pick  out  the  proper  location  of  the  station, 
the  gauge  rod,  etc.,  on  the  ground,  and  decide  upon  the  type  of  equipment  to  be 
installed.  If  such  a  meeting  could  be  arranged  and  your  representative  be 
given  fairly  wide  powers,  I  think  that  this  matter  could  be  satisfactorily  and 
quickly  arranged. 

With  regard  to  the  estimate  of  the  cost  of  the  installation  of  the  stations, 
in  my  judgment  it  will  not  be  possible  to  prepare  this  imtil  the  style  of  equip- 
ment and  particularly  the  location  of  the  station  has  first  been  decided  upon. 

In  conclusion  I  would  say  that  in  my  opinion  the  establishment  of  a  joint 
station  at  the  eastern  crossing  of  the  Milk  River  is  quite  as  important  as  the 
establishing  of  a  joint  station  on  the  St.  Mary  River,  and  therefore  I  would 
ask  you  to  give  this  matter  your  special  attention. 
Your  obedient  servant, 

F.  H.  Peters,  Commisfiioner  of  Irrigation. 

George  Otis  Smith,  Esq.. 

Director  V.  S.  Geological  Survey,  Departtiient  of  the  Interior, 

Washington,  D.  C. 


Department  of  the  Interior, 
'  rxiTED  States  Geological  Survey, 

Office  of  the  Director, 
Washington,  March  21,  1912. 

Mr.  F.  H.  Peters, 

Commissioner  of  Irrigation, 

Department  of  the  Interior.  (UiJgarii.  Alherta. 
Sir:  Your  letter  of  March  12,  relative  to  the  establishment  of  gauging 
stations  on  St.  Marys  and  Milk  Rivers  nenr  the  intei-national  boundary  line 
is  greatly  appreciated. 

Suitable  authority  and  directions  have  been  forwarded  to  Mr.  W.  A.  Lamb, 
district  engineer,  Helena,  Mont.,  so  that  he  may  arrange  to  meet  you  by 
appointment  for  the  purpose  of  locating  and  equipping  the  measurement 
stations.  You  will  probably  receive  a  letter  from  him  within  a  few  days  and 
T  hope  that  the  establishment  of  the  two  stations  may  speedily  be  effected. 
Very  respectfully, 

Geo.  Otis  Smith,  Director. 


Departaient  of  the  Interior. 

United  States  (Geological  Survey, 

Office  of  the  Director, 

March  21,  1912. 

Hon.  James  A.  Tawney, 

Chairman  The  International  Joint  Comnrission. 
Southom  Building,  Washington,  D.  C. 

Sir:  I  have  the  honor  to  inform  you  that  an  agreement  has  recently  been 
perfected  with  the  Commissioner  of  Irrigation.  Department  of  the  Interior, 
Calgary,  Alberta,  under  which  there  will  shortly  be  established  stream- 
flow  measurement  stations  on  St.  Mary  ;ind  Milk  Rivers  near  the  interna- 
tional boundary  line. 

The  cost  of  installation  and  maintenance  of  these  two  stations  will  be 
borne  jointly  by  the  Geological  Survey  and  the  Irrigation  Branch  of  the  De- 
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partment  of  the  Interior  of  Canadu.  and  duplicate  copies  of  all  records  will 
be  furnished  to  each  office. 

Gauging-  stations  are  now  being  maintained  by  both  Governments  on  these 
tw^o  streams  and  tlie  aforesaid  consolidation  has  been  arranged  for  the  pur- 
pose of  avoiding  further  duplication  of  work  and  cost  and  procuring  a  con- 
tinuous record,  concerning  which  there  can  be  no  subsequent  disagreement. 

I  shall  be  very  glad  to  receive  from  you  any  comments  and  suggestions 
that  you  may  have  to  make  in  this  matter. 
Very  respectfully, 

Geo.  Otis  Smith,  Director. 


International  Joint  Commission, 

Washington,  D.  C,  March  25,  1912. 

Hon.  George  Otis  Smith, 

Director  United  States  Geolopical  Survey, 

Washington,  D.  C. 

Dear  Sir:  I  am  in  receipt  of  your  communication  of  the  21st  instant  ad- 
dressed to  Mr.  Tawney,  the  chairman  of  this  commission,  announcing  that  an 
agreement  has  recently  been  perfected  with  the  Commissioner  of  Irrigation, 
Department  of  the  Interior,  Calgary,  Alberta,  under  which  there  will  shortly  be 
established  stream-flow  measurement  stations  on  St.  Mary  and  Milk  Rivers 
near  the  international  boundary  line  and  requesting  any  comments  and  sug- 
gestions the  chairman  may  have  to  make  in  the  matter. 

Mr.  Tawney  will  be  in  Washington  this  week,  and  upon  his  arrival  your 
letter  will  be  laid  before  him  for  his  attention. 
Very  truly  yours, 

L.  W.  BusBEY,  Secretary. 


International  Joint  Commission, 

March  28,  1912. 

Hon.  AValter  Jj.  Fisher, 

Secretary  of  the  Interior, 

Washington,  D.  C. 

Sir :  I  herewith  inclose  a  copy  of  the  rules  adopted  by  this  commission  to 
govern  its  procedure  in  all  cases  where  applications  are  made  and  the  approval 
of  the  commission  is  sought  under  Articles  III,  IV,  and  VIII  of  the  treaty — a 
copy  of  which  treaty  is  also  printed  with  the  rules.  Under  Article  VI  of  the 
treaty  you  will  observe  the  measurement  and  apportionment  of  the  waters  of 
the  St.  Mary  and  Milk  Rivers  must  be  made  jointly  by  the  reclamation  officers 
of  the  United  States  and  the  irrigation  officers  of  His  Majesty's  Government 
under  the  direction  of  this  commission.  At  the  last  meeting  of  the  Commission 
the  following  action  was  taken  for  the  purpose  of  ascertaining  the  pleasure 
of  the  reclamation  officers  on  the  part  of  our  Government  and  of  the  irrigation 
officers  on  the  part  of  the  Dominion  Government  with  respect  to  the  measure- 
ment and  apportionment  of  these  waters : 

"  Ordered,  That  the  chairmen  of  the  commission  in  the  two  countries 
address  a  communication  to  the  proper  reclamation  officials  of  their  respec-. 
tive  countries,  informing  them  that  the  commission  is  ready  to  cooperate 
with  them  in  the  measurement  and  apportionment  of  the  waters  of  St. 
Mary  and  Milk  Rivers,  as  provided  for  in  Article  VI  of  the  treaty,  and 
asking  them  for  their  views  as  to  the  proper  method  of  proceeding,  and 
when  in  their  judgment  it  would  be  proper  to  take  the  matter  up."  (Order 
of  Jan.  30,  1912.) 

Will  you  kindly  advise  me  of  your  wishes  in  the  premises,  as  the  commission 
will  meet  on  Tuesday  next,  and  greatly  oblige 
Yours  veiy  respectfully, 

James  A.  Tawney,  Chairman. 


March  28,  1912. 

Hon.  George  Otis  Smith, 

Director  United  States  Geological  Survey, 

Washington,  D.  C. 

My  Dear  Mr.  Smith  :  I  am  in  receipt  of  yours  of  the  21st  instant,  which  the 
Secretary  of  the  Commission  has  acknowledged. 

I  note  your  statement  with  reference  to  your  having  effected  an  agreement 
with  the  Commissioner  of  Irrigation,  Department  of  the  Interior,  Calgary, 
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Alberta,  under  wliicb  you  say  there  will  shortly  be  established  stream-flow 
measurement  stations  on  St.  Mary  and  Milk  Rivers  near  the  international 
boundary  line. 

In  the  treaty  between  the  United  States  and  Great  Britain,  a  copy  of  which 
I  herewith  inclose  together  with  a  copy  of  the  rules  of  procedure  adopted  by 
the  International  Joiiit  Connnission  for  the  guidance  of  those  who  have  matters 
to  present  for  our  consideration  and  determination,  you  will  observe  that 
Article  \l  provides  that  the  St.  Mary  and  Milk  Rivers  and  their  ti-ibutarles  on 
both  sides  of  the  line  are  to  be  treated  as  one  stream  for  the  purposes  of  irri- 
gation and  power  and  that  the  waters  thereof  shall  be  apportioned  equally 
bet\^een  the  two  coimtries,  etc.  Also  that  the  measurement  and  apportionment 
of  the  water  to  be  used  by  each  country  shall  fi'om  time  to  time  be  made  jointly 
by  the  properly  constituted  reclamation  othcers  of  the  United  States  and  the 
properly  constituted  irrigation  officers  of  His  Majesty  under  the  direction  of 
this  commission.  The  data,  which  you  now  no  doubt  have,  as  gathered  by  the 
gauging  stations  heretofore  niaintained  on  both  sides  of  the  line  will  no 
doubt  be  valuable  to  the  irrigation  officers  of  the  two  Governments  and  to  the 
commission  in  making  the  apportionment  provided  for  in  Article  VI.  At  the 
last  meeting  of  this  commission  the  chairmen  of  the  commission  on  both  sides 
of  the  line  were  instructed  to  address  a  letter  to  the  proper  officers  with  a 
view  to  ascertaining  when  it  would  be  most  convenient  or  advisable  to  take  up 
the  question  of  the  apportionment  with  the  International  Joint  Commission. 
I  shall,  therefore,  address  a  letter  to  the  Secretary  of  the  Interior  on  this 
subject,  and  if  you  have  any  suggestions  to  offer  in  the  premises  I  would  be 
very  glad  to  receive  them. 
Yours  very  truly, 

James  A.  Tawney,  Chairman. 


Depaktaient  of  the  Intekiok, 
United  States  Geological  Survey, 

Wafshington,  March  SO,  1912. 

Hon.  James  A.  Tawney, 

Chairman  International  Joint  Conimisffion. 

Southern  Building,  ^Vashington,  I).  C. 
My  Dear  Mr.  Tawney  :  In  reply  to  your  letter  of  March  28 : 
Article  6  of  the  rules  of  procedure  of  the  International  Joint  Commission 
makes  it  appear  that  the  agreement  that  has  been  effected  with  the  Commis- 
sioner of  Iriigation  of  Alberta  might  have  appropriately  been  referred  to  you 
before  it  had  proceeded  so  far.  I  hope  that  the  agreement  will  not  interfere 
with  or  embarrass  in  any  way  the  arrangements  that  your  Commission  has 
made,  and  I  shall  be  glad  to  suspend  or  postpone  any  action  in  the  matter  on 
advice  from  you. 

I  inclose  herewith  copies  of  the  letters  from  the  Assistant  Secretary  of  the 
Interior  of  the  Dominion  of  Canada  and  from  the  Commissioner  of  Irrigation  of 
Alberta. 

I  have  only  one  suggestion  relative  to  your  proposal  to  address  the  Secretary 
of  the  Interior  on  the  matter  referred  to  in  your  letter.  The  final  paragraph 
of  Article  \'I  appears  to  provide  that  the  measurement  of  water  in  St.  Mary  and 
Milk  Rivers  upon  which  apportionment  shall  be  based  will  be  made  "  from  time 
to  time."  It  is  not  believed  that  any  equitable  apportionment  can  be  assured  if 
made  on  such  a  basis.  Moreover,  there  would  ultimately  be  considerable  econ- 
omy in  the  continuous  maintenance  of  the  proposed  stations,  for  after  the  two 
stations  had  been  properly  rated  the  flow  of  the  rivers  at  those  points  could  be 
ascertained  by  wire  at  any  time  and  the  apportionment  based  on  the  results, 
without  any  field  procedure  on  the  part  of  agents  of  either  of  the  two  Govern- 
ments. The  proposed  stations  can  be  maintained  very  cheaply  along  with  regu- 
lar work  in  the  vicinity,  and  it  is  my  belief  that  from  every  point  of  view  yon 
would  find  the  arrangement  more  satisfactory. 
Very  respectfully, 

Geo.  Otis  Smith,  Director. 
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Inteknational  Joint  Commission, 

Washington,  D.  C,  April  1,  1912. 

Hon.  George  Otis  Smith, 

Director  United  States  Geological  8u7-vep, 

Washington,  D.  C. 

Dear  Mr.  Smith  :  In  reply  to  yours  of  March  30  will  say  that  at  the  same 
time  I  wrote  you  I  wrote  to  the  Secretary  of  the  Interior  on  the  subject  of  the 
measurement  and  apportionment  of  the  waters  of  the  St.  Mary  and  Milk  Rivers 
in  Montana.  I  have  not  yet  heard  from  the  Secretary.  The  commission  meets 
to-morrow.  Inasmuch  as  these  measurements  and  apportionment  of  these 
waters  must  he  made  under  the  supervision  and  direction  of  the  International 
Joint  Commission  under  the  treaty  of  January  11,  1909,  I  think  it  would  be 
advisable  to  defer  any  further  action  on  your  part  until  we  have  had  some 
understanding  with  the  Reclamation  Service  in  both  countries,  or  until  the  plan 
for  such  measurement  and  apportionment  can  be  agreed  upon.  If  you  can  pos- 
sibly assist  in  securing  prompt  action  on  the  part  of  our  Government  in  the 
premises,  so  that  the  Commission  may  adopt  some  plan  of  investigation  at  its 
present  session,  I  would  appreciate  it. 
Yours  very  tiiily, 

James  A.  Tawney,  Chairman. 


International  .Toint  Coisimission. 

Washington,  D,  C,  April  3,  1912: 

Hon.  Robert  Rogers, 

Minister  of  the  Interior,  Ottdica,  Vaiiada. 
Dear  Mr.  Rogers  :  I  herewith  inclose  a  copy  of  the  rules  adopted  by  the  In- 
ternational Joint  Commission  to  govern  its  procedure  in  all  cases  where  appli- 
cations are  made  and  the  approval  of  the  commission  is  sought  under  Articles 
III,  A^I,  and  VIII  of  the  treaty,  a  copy  of  which  treaty  is  also  printed  with 
the  rules.  Under  Article  VI  of  the  treaty  you  will  observe  the  measurement 
and  apportionment  of  the  waters  of  the  St.  Mary  and  Milk  Rivers  must  be 
made  jointly  by  the  reclamation  officers  of  the  United  States  and  the  irriga- 
tion officers  of  His  Majesty's  Government  under  the  direction  of  this  com- 
mission. At  the  last  meeting  of  the  commission  the  following  action  was  taken 
for  the  purpose  of  ascertaining  the  pleasure  of  the  reclamation  officers  on  the 
part  of  the  United  States  and  of  the  irrigation  officers  on  the  part  of  our 
Government  with  respect  to  the  measurement  and  apportionment  of  these 
waters : 

"  Ordered:  That  the  chairmen  of  the  commission  in  the  two  countries 
address  a  comnnmication  to  the  proper  reclamation  officials  of  their  respec- 
tive countries,  informing  them  that  the  commission  is  ready  to  cooperate 
with  them  in  the  measurement  and  apportionment  of  the  waters  of  St. 
Mary  and  Milk  Rivers,  as  provided  for  in  Article  VI  of  the  treaty,  and 
asking  them  for  their  views  as  to  the  proper  method  of  proceeding  and 
when,  in  their  judgment,  it  would  be  proper  to  take  the  matter  up." 

Will  you  kindly  advise  me  of  your  wishes  in  the  premises  and  greatly  oblige, 
Yours  faithfully, 

Th.  Chase-Casgrain,  Chairman. 


DepartjMENt  of  the  Interior, 
United  States  Geological  Survey, 

Office  of  the  Director, 
Washington,  April  //,  1912. 

Mr.  P.  H.  Peters, 

Commissioner  of  Irrigation, 

Department  of  the  Inter,ior, 

Calgary,  Alberta,  Canada. 
Sir:  I  have  the  honor  to  inform  ^ou  that  it  appears  necessary  to  postpone 
action  with  respect  to  the  establishment  of  gauging  stations  on  Milk  and  St. 
Mary  Rivers  under  joint  agreement,  arrangements  for  which  were  confirmed 
by  my  letter  of  March  21,  1912.  It  is  evident  that  under  the  treaty  of  January 
11,  1909,  the  measurement  and  apportionment  of  these  waters  must  be  under 
the  supervision  and  direction  of  the  International  Joint  Commission.    I  have 
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been  advised  by  the  cliairmau  of  the  United  States  section  of  this  commission 
to  defer  action  in  the  establishment  of  the  stations  until  the  Joint  Commis- 
sion has  considered  the  matter  and  has  come  to  some  understanding  with  the 
reclamation  service  of  both  countries, 

I  trust  that  the  necessary  delay  in  the  establishment  of  these  joint  stations 
will  not  be  protracted. 
Very  respectfully, 

George  Otts  Smith,  Director. 


April  4,  1912. 

Hon.  James  A.  Tawney, 

Cliairman  International  Joint  Commission, 

Southern  Building,  Washington,  D.  C. 
My  Dear  Mr.  Taw^'ey  :  In  compliance  with  the  advice  contained  in  your  letter 
of  April  1.  I  have  directed  that  the  establishment  of  the  stations  on  St.  Mary 
and  Milk  Rivers  in  Montana,  near  the  boundary  line,  be  postponed  and  have 
advised  the  Commissioner  of  Irrigati,on  of  Alberta  concerning  the  action.  I 
shall  be  glad  to  assist  in  every  v»'ay  possible  in  securing  prompt  action  that  will 
enable  the  Commission  to  adopt  some  plan  of  investigation. 
Very  respectfully. 

Geo.  Otis  Smith,  Director. 


Department  of  the  Interior, 

Irrigation  Office, 
Calgary,  Alberta,  April  12,  1912. 
Sir  :  I  beg  to  acknowledge  the  receipt  of  your  letter  of  April  4,  in  which  you 
state  that  it  appears  necessary  to  postpone  action  with  respect  to  the  estab- 
lishment of  gauging  stations  on  the  Milk  and  St.  Mary  Rivers  under  joint 
agreements  of  the  Governments  of  the  United  States  and  of  Canada. 

I  regret  that  we  will  not  be  able  to  proceed  with  this  arrangement  imme- 
diately, and  I  trust  that  the  International  Joint  Commission  will  at  an  early 
date  take  such  steps  as  will  enable  us  to  establish  these  joint  gauging  stations. 
Your  obedient  servant, 

F.  H.  Peters,  Commis.^ioucr  of  Irrigation. 

George  Otis  Smith, 

Director  United  States  Geological  Survey, 

Washington,D.  C. 


Minister  of  the  Interior, 
Ottaiva.  Ontario,  Canada,  April  10,  1912. 

My  Dear  Mr.  Cas(jrain  :  Mr.  Lawrence  Burpee  called  at  my  office  recently  in 
reference  to  your  letter  written  from  Washington  on  the  8d  instant,  regarding 
the  measurement  and  apportionment  of  the  waters  of  the  St.  Mary  and  Milk 
Rivers.  Your  letter  came  to  hand  dui-ing  my  absence,  but  was  at  once  referred 
to  the  proper  officer  for  attention,  and  I  may  say  that  systematic  measurements 
of  the  flow  of  the  St.  Mary  and  Milk  Rivers  iu  Canada  have  been  made  under 
the  direction  of  the  Commissioner  of  Irrigation  for  several  years  past,  and  com- 
plete records  of  the  results  obtained  will  soon  be  available  for  submission  to 
the  Commission  if  required. 

A  full  statement  of  the  case,  together  with  certain  suggestions  as  to  the 
apportionment  of  the  waters  of  these  streams  between  Canada  and  the  United 
States,  under  the  provisions  of  the  waterways  treaty,  is  now  being  prepared 
and  will  be  submitted  within  two  or  three  days. 

You  will  be  further  advised  as  soon  as  possible  in  reference  to  this  matter. 
Yours  sincerely. 

R.  Rogers. 

T.  Chase-Casgrain,  Esq., 

Chairman  International  Joint  Commission, 

Montreal. 
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Helena,  Mont.,  April  20,  1912. 

Mr.  R.  H.  Campbell, 

Superintendent  Forestry  Branch, 

Department  of  the  Interior,  Ottawa,  Canada. 
Dear  Sir:  It  is  desired  to  secure  daily  discharge  measurements  of  the  fol- 
lowing streams  in  the  Milk  Kiver  drainage  ha  sin  in  Canada  at  the  various 
stations  established  and  maintained  by  the  IDepartment  of  the  Interior,  Canada : 
North  Branch  of  Milk  River  at  Peters's  ranch. 
North  Branch  of  Milk  River  at  Mackie's  ranch. 
North  Branch  of  jMilk  River  at  Knight's  ranch. 
North  and  South  Branches  of  Milk  River  at  junction. 
Milk  River  at  Milk  River  station. 
Milk  River  at  Writing  on  Stone. 
Milk  River  at  Pendant  D'Orielle. 

Milk  River  at  Spencers  lower  ranch  (eastern  crossing). 

St.  Mary  River  at  Kimball. 
In  November.  1910,  you  furnished  this  office  with  copy  of  publication  show- 
ing these  stream  measurements  during  19(59.  If  similar  publications  have  been 
issued  for  1910  and  1911  these  \>'ould  be  desired.  However,  if  this  data  has 
not  yet  been  published  you  would  greatly  oblige  this  office  if  yon  could  furnish 
tabulation  showing  daily  discharges  for  1910  and  1911. 

Very  truly  yours, 

H.  N.  Savage, 
Supervising  Engineer. 


Minister  of  the  Interior, 
Ottawa,  Ontario,  Canada,  April  23,  1912. 
^Iy  Dear  Mr.  Casgrain  :  You  wrote  me  on  the  3d  in  reference  to  the  measure- 
ment and  apportionment  of  the  waters  of  the  St.  Mary  and  Milk  Rivers,  under 
Article  A'l  of  the  w^aterways  trejity.  and  I  inclose  for  your  information  a  copy 
of  a  report  and  schedule  prepared  in  the  branch  of  the  department  « lea  ling 
with  irrigation  matters. 
Yours  sincerely. 

R.  Rogers. 

Th.  Chase-Casgrain.  Esq., 

International  Joint  Commission,  Montreal. 


Department  of  the  Interior,  Irrigation  Branch, 

Ottawa,  April  13,  1912. 
Reference  4578.    Request  from  the  secretary  of  the  International  .Toint  Com- 
mission for  the  minister's  views  re  the  measurement  and  apportionment  of 
the  waters  of  St.  Mary  and  Milk  Rivers,  under  Article  VI  of  the  waterways 
treaty. 
Memorandum  : 

With  reference  to  the  above  I  beg  to  say  that  systematic  measurements  of 
the  flow  of  St.  Mary  and  Milk  Rivers  in  Canada  have  been  made  under  the 
direction  of  the  Commissioner  of  Irrigation  for  several  years  past  and  complete 
records  of  the  results  obtained  will  soon  be  available  for  submission  to  the 
International  Joint  Commission  if  required. 

A  full  statement  of  the  case,  together  with  certain  suggestions  as  to  the 
apportionment  of  the  waters  of  these  streams  betM'een  Canada  and  the  United 
States,  under  the  provisions  of  the  waterways  treaty,  is  now  being  prepared 
and  will  be  submitted  within  two  or  three  days. 

Respectfully  submitted. 

R.  H.  Camprmix. 

W.  W.  Cory,  Esq.,  C.  M.  G., 

Deputy  Minister,  Department  of  the  Interior. 
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International  Joint  CoMivrissiON,  (Ottawa,  Canada, 

Montreal,  April  25,  1912. 

Hon.  Robert  Rogers, 

Minister  of  the  InteHor,  Ottawa,  Ontario. 

ST.  MARY  AND  MILK  RIVERS. 

Deah  Sir  :  I  am  in  receipt  this  day  of  your  favor  of  the  23d  instant,  v^ith  copy 
of  a  report  and  schedule  prepared  in  the  brancli  of  the  department  dealing  with 
irrigation  matters,  for  which  I  beg  you  to  accept  my  thanks.  The  Canadian 
section  of  the  commission  is  to  have  a  meeting  in  Ottawa  at  the  beginning  of 
May,  when  I  will  bring  the  whole  matter  up  before  my  colleagues. 

As  to  the  question  of  the  interpretation  of  the  treaty.  I  am  of  opinion  that  this 
is  a  point  which  will  have  to  be  submitted  to  the  Joint  Commission,  and  I  have 
no  doubt  that  it  will  be  considered  at  our  next  meeting  to  take  place  in  Wash- 
ington toward  the  end  of  May. 
Yours  faithfully, 

Th.  Chase-Casgeain. 


Department  of  the  Interior,  Irrigation  Branch, 

Ottawa,  May  1,  1912. 

Memorandum  : 

Attached  hereto  is  the  statement  called  for  by  the  deputy  minister's  mem- 
orandum of  the  12th  instant  re  international  boundary  waters,  etc.,  as  follows : 

1.  Schedule  showing  the  character  and  extent  of  all  privileges  granted  to  the 
use  of  such  waters  and  such  applications  for  the  use  of  water  as  have  been 
refused  or  are  still  under  consideration. 

2.  Copies  of  orders  in  council,  authorization  for  the  construction  of  works, 
licenses  to  divert  and  use  water,  and  applications  to  use  water. 

3.  Copies  of  measurements  of  such  waters  up  to  December  31,  1910. 

Note. — The  record  for  1911  has  not  yet  been  received  from  the  Commissioner 
of  Irrigation,  but  is  expected  shortly,  and  will  be  submitted  as  soon  as  received. 

4.  A  statement  of  such  matters  as  should  be  brought  before  the  International 
Joint  Commission  for  consideration  in  connection  with  Article  VI  of  the  water- 
ways treaty. 

Note. — All  the  above  are  submitted  in  triplicate. 
Respectfully  submitted. 

R.  H.  Campbell. 

W.  W.  Cory,  Esq..  C.  M.  G., 

Deputy  Minister,  Department  of  the  Interior,  Ottawa. 


Statement  re  the  division  of  the  waters  of  St.  Mary  and  Milk  Rivers  and  their 
tributaries  in  the  State  of  Montana  and  the  Provinces  of  Alberta  and  Sas- 
katchewan, under  the  provisions  of  Article  VI  of  the  international  water- 
ways treaty. 

1.  It  is  highly  important  that  the  Canadian  Government  should  know  at  an 
early  date,  and  with  some  degree  of  exactness,  what  quantity  of  water  it  is 
privileged  to  divert  from  these  streams  within  Canadian  territory.  Many 
applications  to  divert  and  use  the  waters  of  some  of  these  streams  for  irriga- 
tion purposes  have  been  received,  but  can  not  be  granted,  owing  to  uncertainty 
as  to  Canada's  share  of  the  waters.  This  matter  is  of  special  importance  in  so 
far  as  it  affects  Frenchman  River,  Lodge  Creek,  and  Battle  Creek,  tributaries 
of  Milk  River,  and  their  several  tributaries  in  the  Provinces  of  Alberta  and 
Saskatchewan,  as  settlement  is  rapidly  extending  in  this  district  and  many 
more  applications  for  water  for  irrigation  purposes  would  doubtless  have  been 
received  but  for  the  uncertainty  as  to  the  available  supply  at  the  disposal  of  the 
Canadian  Government. 

2.  Article  VI  of  the  treaty  provides  that  the  waters  of  the  St.  Mary  and 
Milk  Rivers,  including  all  theii  tributaries,  are  to  be  apportioned  equally,  but 
that  more  than  half  may  be  taken  from  one  stream  and  less  than  half  from 
the  other  by  either  country.  This  implies  that  the  details  of  the  division  of  the 
waters  of  the  several  tributaries  shall  be  arranged  between  the  proper  officers 
of  the  respective  countries,  with  due  regard  to  the  equal  division  of  the  total 
flow  of  the  combined  streams:  but  it  is  impossible,  under  the  general  provisions 
of  the  treaty,  to  calculate  the  proportion  of  the  flow  of  any  particular  stream  or 
tributary  tliat  may  be  dealt  with  by  Canada. 
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To  equally  apportion  the  flow  of  the  combined  streams  the  total  flow  must 
first  be  determined,  and  this  requires  a  decision  as  to  the  points  at  which  such 
total  flow  shall  be  measured.  It  is  suggested  that  the  International  Joint 
Commission  should  decide  upon  the  approximate  location  of  the  necessary- 
gauging  stations  on  the  St.  Mary  and  Milk  Rivers  and  any  or  all  of  their  tribu- 
taries, and  that  the  construction  of  such  stations  and  the  obtaining  of  the 
necessary  records  of  stream  flow  be  intrusted  to  the  officers  of  the  United 
States  Reclamation  Service  and  to  the  officers  of  the  Irrigation  Branch  of  the 
Department  of  the  Interior  of  Canada  within  their  respective  countries.  It  is 
further  suggested  that  where  such  gauging  stations  are  established  at  or  near 
the  international  boundary,  such  stations  be  under  the  .loint  control  of  the 
officers  of  both  countries,  in  order  that  the  methods  of  determining  the  flow 
be  satisfactory  to  both  countries  and  the  records  be  accepted  as  accurate  by 
both. 

3.  It  is  understood  that  the  water  to  be  divided  is  the  "natural  flow "  of 
the  streams,  which  may  be  interpreted  as  the  flow  of  each  river  system  which 
would  pass  the  points  of  final  measurement  if  no  artificial  obstruction  had  been 
placed  in  the  stream  or  any  of  its  tributaries  and  if  no  water  had  been  diverted 
from  or  added  to  the  flow  before  reaching  such  points  of  measurement. 

In  determining  the  total  flow  of  Milk  River  it  is  regarded  as  important  that 
the  subsurface  flow  as  well  as  the  visible  flow  should  be  measured,  as  the  sub- 
surface flow  of  this  stream  is  believed  to  be  considerable.  It  will  probably  be 
found  necessary  to  construct  a  gauging  station  of  special  design  for  the  purpose 
of  measuring  this  subsurface  flow,  and  it  is  suggested  that  the  design  and  con- 
struction of  such  station  should  be  intrusted  to  the  officers  of  the  United  States 
Reclamation  Service  and  the  Irrigation  Branch  of  the  Department  of  the  Inte- 
rior of  Canada. 

4.  Under  the  provisions  of  Article  VI  of  the  treaty  the  channel  of  Milk  River 
in  Canada  may  be  used  for  the  conveyance  of  the  water  diverted  by  the  United 
States  from  St.  Mary  River.  The  quantity  of  water  to  be  so  diverted  into  the 
channel  of  Milk  River  is  understood  to  be  approximately  1,000  cubic  feet  per 
second.  The  effect  of  diverting  such  a  quantity  of  water  into  the  channel  of 
Milk  River  in  Canada  will  undoubtedly  be  to  the  prejudice  of  the  rights  of 
property  owners  along  the  course  of  the  stream.  The  extent  or  character  of 
the  damage  can  not  be  definitely  ascertained  until  the  actual  diversion  is  made, 
but  some  of  the  effects  can  be  foreseen,  and  it  is  suggested  that  special  pro- 
vision be  made  in  advance  regarding  such  damages  as  can  now  be  definitely 
predicted.    These  are : 

(o)  The  provision  of  permanent  highway  bridges  to  permit  of  convenient 
travel  across  the  river  by  settlers.  (In  its  present  condition  the  stream  is 
readily  fordable  at  convenient  points  except  during  its  brief  flood  period.) 

( b)  The  provision  of  checks  and  other  structures  to  prevent  scour  and  to  con- 
fine the  river  within  its  present  bed  as  far  as  may  be  possible.  (At  certain 
points  the  river  bed  is  shallow  and  the  turning  into  it  of  such  a  large  additional 
quantity  of  water  will  cause  it  to  overfiow  the  banks  and  submerge  and  damage 
lands  now  used  for  grazing  and  farming.) 

Provision  is  made  in  Article  XI  of  the  treaty  for  the  redress  of  injuries  sus- 
tained as  the  result  of  interference  with  or  diversion  from  their  natural  channel 
of  such  waters  on  either  side  of  the  boundary,  but  such  provision  apparently 
contemplates  the  taking  of  legal  action  by  the  parties  so  injured  after  the  injury 
has  occurred.  It  is  suggested  that,  with  respect  to  the  particular  classes  of 
damage  above  cited,  provision  should  be  made,  under  the  authority  of  the  Inter- 
national Joint  Commission,  for  preventing  such  damage  or  avoiding  such  inter- 
ference with  convenient  travel. 

5.  Sage  Creek,  which  flows  southward  across  the  boundary  in  township  1, 
range  2.  west  of  the  fourth  meridian,  has  heretofore  been  considered  a  tributary 
of  Milk  River,  but  is  not  such  in  fact.  Sage  Creek,  after  leaving  Canadian  ter- 
ritory, spreads  out  over  a  large  (ordinarily  dry)  lake  bed,  from  which  it  has 
no.  outlet.  This  dry  lake  lies  \vholly  in  the  State  of  Montana  and  is  about  10 
miles  long  by  an  average  width  of  some  1^  miles,  its  general  location  being 
from  northwest  to  southeast  close  to  the  boundary.  The  lake  is  bounded  on  the 
south  by  a  low  range  of  hills  and  at  some  time  has  probably  held  from  2  to  3 
feet  of  water  in  its  deepest  parts,  but  has  been  dry  since  1908.  Sage  Creek  can  ■ 
not  be  considered  as  a  tributary  of  Milk  River. 
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Departacent  of  the  Interiok, 

Forestry  Branch, 
Ottawa,  April  26,  1912. 
Reference  No.  4573.    Request  from  the  secretary  of  the  International  Joint 
Commission  for  the  minister's  views  re  the  measurement  and  apportionment 
of  the  waters  of  St.  Mary  and  Millv  Rivers  under  Article  YI  of  the  waterways 
treaty. 

^NlEMORANDrM — "Slv.  Campbell — Stream  Measurements. 

Systematic  measurements  of  the  tlow  of  St  Mary  and  INIilk  Rivei-s  in  Canada 
have  been  made  for  several  years,  and  complete  records  of  the  results  obtained 
at  the  several  gaup:ing-  stations  since  1909  are  available  for  the  use  of  the  In- 
ternational Joint  Commission  whenever  required.  Some  measurements  were 
made  prior  to  1909,  but  are  of  comparatively  little  value,  as  they  do  not  cover 
any  complete  season.  A  schedule  is  appended  showing  the  points  at  which 
regular  discharge  measurements  are  now  being  made. 

An  arrangement  was  recently  made  for  the  establishment  of  an  automatic 
gauging  station  on  St.  Mary  River,  near  the  international  boundary  line.  It 
was  the  intention  that  this  station  should  be  established  and  used  jointly  by 
the  officers  of  the  United  States  Geological  Survey  and  the  Irrigation  Branch 
of  this  department  and  that  it  should  be  equipped  with  the  best  obtainable 
apparatus  for  accurately  measuring  the  flow  of  the  stream  at  this  point. 

The  arrangements  for  the  establishment  of  this  gauging  station  were  well 
under  way  w^hen  we  wei-e  informed  by  the  Director  of  the  United  States  Geo- 
logical Survey  that  he  liad  been  advised  by  the  Chairman  of  the  United  States 
section  of  the  International  Joint  Commission  to  defer  action  in  the  establish- 
ment of  station  until  the  question  has  been  considered  by  the  commission  and 
some  understanding  reached  between  the  two  countries.  The  project  has  there- 
fore been  abandoned  for  the  present. 

It  will  doubtless  be  found  necessary  to  establish  gauging  stations  similar  in 
character  to  the  one  above  described  on  Milk  River  at  or  near  the  most  easterly 
crossing  of  the  international  boundary  by  that  stream,  as  well  as  on  St.  Mary 
River,  and  it  is  suggested  that  the  question  be  taken  into  consideration  by  the 
International  Joint  Commission  at  the  earliest  possible  date,  in  order  that  suit- 
able stations  may  be  established  at  an  early  date  at  such  points  as  may  be 
considered  necessary. 

It  is  assumed  tliat  measurements  have  been  made  l)y  the  officers  of  the 
Geological  Survey  or  the  Reclamation  Service  of  the  flow  of  those  portions  of 
St.  Mary  and  Milk  Rivers  within  the  United  States,  and  it  is  suggested  that 
such  measurements,  both  in  Canada  and  the  United  States,  be  continued  under 
the  direction  of  the  Reclamation  Service  and  the  Irrigation  Branch  of  this 
department,  and  that  the  records  so  obtained  be  exchanged  between  the  Com- 
missioner of  Irrigation  and  the  Director  of  the  United  States  Reclamation 
Service ;  also  that  these  officers  be  authorized  to  establish  such  additional 
gauging  stations  as  they  may  consider  necessary  and  to  cooperate  with  ar  view 
to  securing  the  further  data  necessary  to  the  proper  apportionment  of  the 
waters  of  these  streams  between  the  respective  countries. 

APPORTTONArE.NT. 

Under  the  terms  of  the  treaty  the  apportionment  of  the  waters  of  St.  Mary 
and  Milk  Rivers  {and  their  irihiitariefi  in  the  State  of  Montana  and  the 
Provinces  of  Alberta  and  Saskatcheiran)  shall  be  made  jointly  by  the  officers 
of  the  United  States  Recamation  Service  and  the  Irrigation  Branch  of  this 
department,  under  the  direction  of  the  International  Joint  Commission. 

It  is  suggested  that  preliminary  to  any  final  apportionment  the  above-mentioned 
officers  should,  by  the  exchange  of  records  of  stream  flow  and  water  rights, 
by  correspondence,  and,  if  necessary,  by  personal  inspection,  endeavor  to  reach 
an  agreement  as  to  the  quantities  of  water  which  either  country  should  be 
permitted  to  use  from  the  several  streams  comprised  in  the  system  and  the 
periods  during  which  such  diversion  should  be  made;  the  result  of  such 
preliminary  work  to  be  submitted  by  the  respective  Governments  to  the  Inter- 
national Joint  Commission  for  approval  or  for  the  adjustment  of  any  differences 
which  may  arise. 

3670—17  12 
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SUGGESTED  DATE  FOE  CONSIDERATION  BY  COMMISSION. 


It  is  suggested  that  action  by  the  International  Joint  Commission  might  be 
deferred  until  the  preliminary  investigation  above  referred  to  has  been  carried 
out  by  the  officers  referred  to.  It  m'ght,  however,  be  advisable  to  have  the 
question  of  the  interpretation  of  the  treaty  with  respect  to  the  streams  tribu- 
tary to  Milk  River  taken  up  and  decided  at  an  early  date,  as  such  a  decision 
would  facilitate  the  working  out  of  a  basis  for  the  apportionment  of  the  water. 


Schedule  of  points^,  at  which  gauging  stations  have  been  estaUished  on  i^t. 
Mary  and  Milk  Rivers  and  their  trilmtaries  in  Canada. 


Stream. 


Location  of 
station. 


When 
established. 


St.  Mary  River  

Milk  River,  North  Branch  

Do  

Do  

Milk  River,  main  stream  

Do  

Do  

Do  

Do  

Middle  Creek,  branch  of  Lodge  Creek 
Battle  Creek  

Do  

Frenchman  River  

Frenchman  River,  North  Fork  

Tributaries  of  Frenchman  River: 

Fairwell  River  

Davis  Creek  

Belanger  Creek  

Lone  Pine  Creek  

Sucker  Creek  

Oxarart  Creek  


Sec.  25-1-25-4. 
Sec.  13-1-23-4. 
Sec. 13-2-21-4. 
Sec.  19-2-1^. 
Sec.  23-2-18-4. 
Sec.  28-2-16-4. 
Sec.  3.5-1-13-4. 
Sec.  16-2-8-4. . 
Sec. 3-1-5-4.. 
Sec.  30-5-29-3. 
Sec.  22-5-30-3. 
Sec.  33-5-29-3. 
Sec.  31-6-21-3. 
Sec.  16-7-22-3. 


Sec.  30-6-24-3. 
Sec.  29-6-25-3. 
Sec.  18-7-25-3. 
Sec.  27-7-26-3. 
Sec.  24-6-26-3. 
Sec.  20-6-27-3. 


1905  

July,  1909. 

 do  

 do.... 

 do.... 

 do.... 

August,  1909 

 do  

 do  

July,  1908.. 

August,  1909 

June,  1909... 

July,  1908... 
 do  

June,  1909. . . 
May,  1909... 
June,  1909. . . 
July,  1909 . . . 
May,  1909... 
June,  1909. . . 


E.  F.  Drake. 


Depabtment  of  the  Interior, 

United  States  Geological  Survey, 

Washington,  May  13,  1912. 

Hon.  .Tames  A.  Tawney, 

Chairman  International  Joint  Commission, 

Southern  Building,  Washington,  D.  C. 

My  Dear  Mr.  Tawney  :  In  reference  to  your  letter  of  April  1  advising  the 
Survey  to  defer  action  in  making  changes  in  the  installation  and  equipment 
of  the  gauging  stations  in  Montana  near  the  international  line : 

The  United  States  Reclamation  Service,  for  which  the  Geological  Survey 
is  maintaining  these  stations,  has  requested  that  the  Survey  arrange  for  the 
reequipment  of  the  stations  at  as  early  a  date  as  possible  in  order  to  obtain 
the  flood  run-off  which  will  take  place  within  the  next  month.  It  is  therefore 
urged  that  you  advise  the  Survey,  at  an  early  date,  your  wishes  in  the  matter. 
Allow  me  to  state  again  that  the  proposed  cooperation  is  not  for  starting  any 
new  work,  but  only  in  connection  with  changes  at  stations  which  are  already 
being  carried  on  by  the  Geological  Survey  in  cooperation  with  the  Reclamation 
Service.  Furthermore,  the  records  at  points  near  these  stations  are  being 
duplicated  by  the  Irrigation  Department  o'f  Alberta. 
Very  respectfully, 

Geo.  Otis  Smith,  Director. 


Intern ationai.  Joint  Commission, 

Washington,  D.  C,  June  4,  1912. 

Hon.  George  Otis  Smith, 

Director  United  States  Geological  Survey, 

Washington,  D.  C. 

My  Dear  Mr.  Smith:  Your  letter  of  May  13  addressed  to  me  here  at  the 
ofRce  of  the  International  Joint  Commission  was  not  forwarded  to  me  at  my 
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home  by  Mr.  Busbey  for  the  reason  that  I  was  expected  in  Washington  very 
soon  after  that  date,  I  did  not  arrive,  however,  until  the  last  part  of  last  week, 
and,  therefore,  did  not  receive  your  letter  until  then. 

I  note  what  you  say  in  regard  to  the  desirability  of  my  communicating  to 
you  the  wishes  of  the  International  Joint  Commission  with  respect  to  arrange- 
ment for  reequipment  of  the  gauging  stations  in  Montana  in  the  Milk  River 
and  St,  Mary  River  as  soon  as  possible  in  order  to  obtain  the  flood  run-off. 
I  have  no  doubt  of  the  desirability  of  this  work  being  done  and  that  the  record 
would  be  of  material  advantage  to  the  commission  in  the  matter  of  the  measure- 
ment and  apportionment  of  the  waters  of  these  two  rivers  which  must  be 
conducted  under  direction  of  this  commission  by  the  provisions  of  Article  VI 
of  the  treaty  of  January  11,  1909.  For  the  purpose  of  ascertaining  the  wishes 
of  the  Secretary  of  the  Interior  in  respect  to  the  measurement  of  these  streams 
and  to  determine  the  time  that  would  be  most  convenient  and  appropriate  for 
the  commission  in  conjunction  with  the  Reclamation  Service  of  the  two 
Governments  to  take  the  matter  up,  I  addressed  a  letter  to  the  Seoretury  of  the 
Interior  on  March  28,  1912,  copy  of  w^hich  I  herewith  inclose.  The  Secretary 
did  not  reply  to  this  letter  and  for  that  reason  nothing  has  been  done  in  the 
premises,  as  the  commission  has  been  waiting  to  hear  as  to  when  it  would  be 
most  desirable  for  the  connnission  to  take  the  mntter  up  with  the  Reclamation 
Service.  Owing  to  important  official  engagements  which  certain  members 
of  the  Canadian  section  of  the  commission  have  in  England  between  now  and 
the  1st  of  September  it  will  not  be  ijossible  for  the  commission  to  hold  another 
meeting  until  then.  Inasmuch  as  you  have  already  negotiated  with  the  repre- 
sentatives of  the  Canadian  Government  with  respect  to  these  measurements  and 
arranged  for  the  same.  I  can  see  no  objection  to  your  going  ahead  under  that 
arrangement.  At  the  next  meeing  of  the  commission  we  can  then  take  up  this 
matter  and  endeavor  to  arrange  for  the  apportionment  of  the  waters-  in  accord- 
ance with  the  terms  of  the  treaty,  provided  it  is  then  found  to  be  convenient 
for  the  Reclamation  Service  of  the  two  Governments  to  act  in  conjimction 
with  us. 

Yours  \evy  truly, 

James  A.  Tawney,  Chairman. 


Washington.  .Jinic  17,  1912. 

Mr.  F.  H,  Peters, 

Commissioner  of  litigation, 

Department  of  the  Interior,  Calgary,  Alberta,  Canada. 
Sir:  With  reference  to  your  letter  of  March  ]2.  in  legard  to  cooperative 
stations  on  international  streams: 

The  Survey  is  now  in  position  to  enter  into  this  cooi)eration,  and  instructions 
have  been  issued  to  Mr.  W,  A.  Lamb,  district  engineer  for  Montana,  to  arrange 
with  you  for  their  establishment.  The  matter  has  been  fully  discussed  with  the 
United  States  Reclamation  Service,  and  that  Service  is  much  interested  in  the 
proposed  cooperation  and  suggests  that  eventually  cooperative  stations  be  estab- 
lished on  all  the  principal  international  streams.  As  Mr.  Lamb  will  represent 
the  (Jeological  Survey  in  this  cooperation,  it  is  suggested  that  you  carry  on 
future  correspondence  with  him. 
Very  respectfully, 

Geo.  Otis  Smith.  Director. 


DEPART\rENT  OF  THE  INTERIOR, 

Irrigation  Office,  June  27,  1912. 
Sir:  I  beg  to  acknowledge  receipt  of  your  favor  of  the  17th  inst.  respecting 
cooperative  gauging  stations  on  international  streams.  Mr.  Peters  is  in  com- 
munication with  Mr.  Lamb  and  will  meet  him  on  the  ground  as  soon  as  possible 
and  make  final  arrangements  for  the  establishment  of  the  stations.  We.  too, 
hope  that  eventually  cooperative  stations  will  be  established  on  all  the  principal 
international  streams. 

Your  obedient  servant,  P.  M.  Sauder, 

Acting  Commissioner  of  Irrigation. 

George  Otis  Smith,  Esq., 

Director  United  States  Geological  Survey,  Washington,  D.  C. 
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Department  of  the  Interiok, 

Irrigation  Office, 
Ottawa.  September  17,  1912. 
Srr. :  I  lies"  to  snbniit  the  following-  report  of  my  actions  in  nrraiigiujj  for 
the  estahlishment  of  Joint  permanent  sraugin.u-  stations  on  the  international 
boundary  at  the  crossinj?  of  the  St.  INiary  Kiver  and  at  the  three  crossins;^ 
of  the  Milk  River  : 

On  August  20.  at  Lethbridge,  I  met  Mr.  W.  A.  Lamb,  engineer  in  charge  of 
stream-measurement  work  in  Montana  under  the  United  States  Geological 
Survey.  I  Mvas  with  Mr.  Lamb  from  August  20  to  29,  and  during  this  time 
we  made  an  inspection  of  the  St.  Mary  River  near  Kimball  and  of  the  North 
Branch  of  the  Milk  River  near  Peters's  ranch  and  of  the  South  Branch  of  the 
St.  Mary  River  near  Croft's  ranch  in  Montana,  and  also  of  the  main  branch 
of  the  INIilk  River  at  its  eastern  crossing 

In  connection  with  the  establishment  of  the  joint  gauge  on  the  St.  Mary 
River  authority  had  already  been  granted  to  me  to  make  the  necessary  ar- 
rangements and  go  ahead  with  the  establishment  of  this  station.  We  there- 
fore picked  out  a  suitable  location  for  the  joint  station  about  half  a  mile  above 
our  old  station  in  the  northwest  quarter  of  section  25,  township  1,  range  25,  west 
of  the  fourth  meridian,  and  I  have  made  arrangements  for  the  construction 
at  this  point,  before  the  end  of  this  month,  of  a  permanent  concrete  water- 
gauge  register  house.  The  general  desi.gn  of  this  house  was  discussed  with 
Mr.  Lamb,  and  I  attach  hereto  a  blue  print  showing  the  design  made  by  myself, 
and  this  will  be  adhered  to  except  that  some  slight  alterations  may  be  made 
by  Mr.  Lamb,  who  is  going  to  be  at  Kimball  to  superintend  the  commencement 
of  work  on  building  this  gauge  house.  A  Friez  automatic  gauge  has  been 
delivered  at  Kimball  by  the  United  States  Oeological  Survey,  and  it  is  the 
intention  to  establish  this  type  of  automatic  gauge  at  this  station. 

In  connection  with  the  three  stations  on  the  Milk  River  no  authority  has 
yet  been  given  me  for  the  actual  construction  of  gauge  houses,  and  I  beg  to 
recommend  that  this  authority  be  given  to  me  immediately,  the  gauge  houses 
to  be  constructed  at  such  places  and  in  such  manner  as  is  described  hereafter. 

It  was  decided  to  establish  the  joint  automatic  gauge  on  the  North  Branch 
of  Milk  River  at  a  point  in  section  11,  township  1,  range  23.  west  of  the  fourth 
meridian.  This  location  is  about  1  mile  upstream  from  the  old  gauging  station 
at  Peters's  ranch  and  the  location  is  shown  on  a  sketch,  a  blue  print  of  which 
is  attached  hereto.  Because  of  the  fact  that  the  turning  into  the  channel 
of  the  North  Branch  of  Milk  River  by  the  United  States  of  abotit  800  second- 
feet  of  water,  as  is  proposed,  will  create  decidedly  different  conditions  in  the 
river  to  those  which  at  present  exist,  it  is  decidedly  undesirable  at  present 
to  build  a  permanent  concrete  gauge  house.  It  was  decided  to  establish  at 
this  point  a  gauge  house  constructed  of  wood,  as  shown  by  the  blue  print  of 
the  plan  attached  hereto  entitled  "  Plan  of  wooden  automatic  water-stage 
house  to  be  erected  on  Milk  River."  It  was  understood  that  the  construction 
of  this  station  would  be  carried  out  by  our  office  and  that  the  type  of  auto- 
matic gauge  installed  would  l)e  the  Stevens  continuous  water-stage  recorder. 

It  was  decided  to  establish  the  joint  automatic  gauge  on  the  South  Branch 
of  the  Milk  River  at  Croft's  ranch  in  Montana  at  a  point  distant  from  the 
boundary  crossing  about  15  miles  upstream,  following  the  course  of  the  river. 
The  location  of  this  station  is  really  too  far  away  from  the  boundary  to  be 
desirable  as  a  joint  station,  but,  owing  to  the  sparse  settlement  in  this  section 
of  the  country,  it  is  not  possible  to  get  any  situation  where  a  suitable  gauge- 
rod  recorder  could  be  obtained  at  any  point  very  much  closer  than  this  to  the 
boundary,  and.  as  the  United  States  Geological  Survey  has  had  a  station  at 
this  point  for  several  years  in  the  past,  it  was  thought  desirable  to  continue 
the  joint  station  at  this  point.  As  this  station  is  so  far  away  from  the  boundary, 
and  as  it  might  be  possible  a  few  years  hence  to  move  it  closer  to  the  boundary, 
it  was  decided  to  establish  only  a  wooden  gauge  house  at  this  point,  of  the  same 
design  as  that  to  be  built  on  the  North  Branch  of  the  Milk  River.  It  was  de- 
cided to  install  at  this  point  a  Stevens  continuous  water-stage  recorder  and  it 
was  understood  that  the  construction  of  this  station  would  be  undertaken  l)y 
Mr.  Lamb's  office. 

At  the  eastern  crossing  of  the  Milk  River  at  Spencer's  lower  ranch,  which  im 
just  south  of  section  3.  township  1,  range  5,  west  of  the  fourth  meridian,  and 
probably  in  section  3,  township  37,  range  8,  east  of  the  Montana  principal 
meridian,  it  was  decided  to  establish  the  joint  automatic  gauge  at  a  point  about 
a  quarter  of  a  mile  below  the  old  cable  station.   The  location  of  this  station  is 
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shown  by  the  blue  print  of  a  sketch  attached  hereto.  On  account  of  the  change 
of  conditions  that  will  be  brought  about  when  the  water  is  turned  into  the 
channel  of  Milk  River  by  the  United  States,  as  was  noted  for  the  North  Branch 
station,  it  was  thought  undesirable  to  construct  a  permanent  concrete  gauge 
house  at  this  point  and  the  gauge  house  will  therefore  be  constructed  of  wood, 
of  the  same  design  as  that  decided  upon  for  the  other  two  stations.  It  w^as  under- 
stood that  the  construction  of  this  station  would  be  carried  out  by  our  office 
and  that  the  type  of  gauge  installed  here  would  be  the  Haskell  automatic  water 
gauge  register. 

I  may  say  that  the  different  types  of  automatic  water  gauge  registers  were 
decided  upon  in  order  that  all  the  various  types  might  be  tried,  so  that  prob- 
ably in  a  year  or  two  one  type  would  be  found  which  would  have  decided 
advantages  over  the  other  types,  and  then  this  type  might  be  exclusively  used. 
Your  obedient  servant, 

F.  H.  Peteks,  Conuitissioner  of  Irrigation. 

li.  H.  Campbell,  Esq. 
Director  of  Forestry, 

Ottawa. 


]  )KPAK'r>rENT    OF    THE  InTEIUOK, 

Forestry  Branch, 
Ottawa,  i^eptenifK'r  18,  1912. 

Memorandum  : 

Authority  was  some  time  ago  given  to  the  Commissioner  of  Irrigation  to 
(irrange  with  the  Director  of  the  United  States  Geological  Survey  for  the 
erection  of  a  gauging  station  on  St.  Mary  River  near  the  international  boundary, 
the  cost  of  erection  to  be  borne  equally  by,  the  two  coimtries  and  the  gauge  to 
be  used  jointly  by  them.    Tliis  station  is  now  in  course  of  erection. 

The  commissioner  was  also  autliorized  to  discuss  with  the  Director  of  the 
United  States  Geological  Survey  suitable  locations  for  gauging  stations  on 
Milk  Iliver  and  to  report  to  the  depai'tment  with  a  view  to  securing  authority 
for  the  erwtion  of  sucli  stations  as  miglit  be  c<tnsidered  necessary  in  connection 
with  the  division  of  water  between  Canada  and  the  United  States,  in  accord- 
ance with  the  provisions  of  the  waterways  treaty. 

In  the  attached  letter,  elated  the  37th  instant,  the  commissioner  bas  reported 
■very  fully  upon  the  steps  which  he  has  taken  in  connection  with  these  matters, 
and  has  recommended  the  establislnnent  of  three  gauging  stations  on  Milk 
River  and  their  equipment  with  suitable  devices  for  accurately  measuring  the 
flow  of  water. 

The  station  which  is  now  in  course  of  construction  on  St.  Mary  River  will  be 
erected  under  the  commissioner's  supervision,  and  the  United  States  Geological 
Survey  will  thereafter  refund  to  this  department  one-half  of  the  cost.  It  has 
been  arranged  by  the  commissioner  that  if  authority  is  given  for  the  erection  of 
the  three  additional  stations,  two  of  them  will  be  erected  under  his  supervision 
and  one  under  the  supervision  of  the  United  States  Geological  Survey,  and  that 
the  cost  of  these  stations  shall  be  divided  equally  between  the  two  countries. 

As  these  stations  are  necessary  in  connection  with  the  administration  of 
water  rights,  in  accordance  with  the  provisions  of  the  waterways  treaty,  1  beg 
to  recommend  that  authority  be  given  the  commissionei-  for  constructing  and 
equipping  these  stations  and  for  making  the  necessary  arrangements  with  the 
United  States  authorities  for  the  proper  apportionment  of  the  co.st  thereof. 

Respectfully  submitted. 

E.  F.  Drake. 

W.  W.  CoBY,  Esq.,  C.  M.  G.. 

Deputy  Minister, 

Department  of  the  Interior. 


Department  of  the  Interior, 

Forestry  Branch, 
Ottawa,  September  21,  1912. 
Sib:  I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  17th  instant,  re- 
commending the  establishment  of  three  gauging  stations  on  Milk  River  in  con- 
nection with  the  division  of  the  flow  of  the  waters  of  that  stream  between 
Canada  and  the  United  States  under  the  provisions  of  the  international  water- 
ways treaty,  and  to  inform  you  that  your  recommendations  have  been  ai)i)roved. 
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You  are  therefore  authorized  to  arrange  with  the  Director  of  the  United 
States  Geological  Survey  for  the  establishment  of  three  gauging  stations  on  Milk 
River  at  the  points  suggested  by  you  and  for  the  equipment  of  such  stations 
with  suitable  devices  for  accurately  measuring  the  flow  of  water.  It  is  under- 
stood tliat  two  of  these  stations  will  be  erected  under  your  supervision  and 
that  the  erection  of  the  station  on  St.  Mary  River  w^ill  also  be  under  your 
supervision ;  also  that  the  station  to  be  erected  on  the  South  Branch  of  Milk 
River  at  Croft's  ranch  in  Montana  will  be  constructed  under  the  supervision 
of  the  Director  of  the  United  States  Geological  Survey.  It  is  further  under- 
stood tha  t  the  entire  cost  of  erection  and  equipment  of  the  four  stations  will 
be  borne  equally  by  the  two  countries.  It  will  therefore  be  necessary  for  you 
CO  procure  from  the  Director  of  the  United  States  Geological  Survey  full 
particulars  as  to  the  vouchers  that  should  be  submitted  to  him  in  connection 
with  this  work,  and  jou  should  inform  the  director  also  of  the  nature  of  the 
vouchers  that  will  be  required  from  him  in  connection  with  the  station  which 
will  be  erected  under  his  supervision. 

You  are  authorized  to  defray  all  the  expenses  in  connection  with  the  erec- 
tion and  equipment  of  the  stations  which  are  to  be  constructed  under  your 
supervision,  and  thereafter  to  arrange  with  the  Director  of  the  United  States 
Geological  Survey  for  a  refund  of  one-half  the  cost  thereof.  The  refund  should 
be  deposited  by  you  to  the  credit  of  the  Receiver  General  and  accounted  for  in 
the  usual  manner.  The  sum  so  refunded  by  the  United  States  authorities  will 
be  again  available  for  expenditure  as  part  of  our  appropriation.  You  are  also 
authorized  to  procure  from  the  Director  of  the  United  States  Geological  Survey 
such  vouchers  as  may  be  required  in  connection  with  the  cost  of  the  station 
to  be  erected  under  his  supervision  and  to  pay  to  him  one-half  the  cost  thereof, 
procuring  the  necessary  vouchers  and  submitting  them  as  part  of  your  accounts. 

I  attach  hereto,  for  your  information  and  for  record  in  your  office,  a  copy 
of  your  letter  of  the  17th  instant,  together  with  a  copy  of  an  approved  memo 
randum  dated  the  18th  instant  in  connection  with  this  matter. 
Your  obedient  servant, 

R.  H.  Campbell,  Director. 

F.  H.  Peters,  Esq., 

Commissioner  of  Irrigntion,  Calgary,  Alherta. 


Summary  of  expenditures  for  the  four  international  gauging  stations. 


Location. 

Canada. 

United 
States. 

Total. 

Summary  of  cost  of  each  station: 

$564. 11 
149. 73 

$125. 00 
111.  25 
328.43 
170. 00 

$689. 11 
260.98 
328.43 
401.98 

231.98 

Total  

1,680.50 

One-half  expenditure  $840. 2.'> 

Amount  expended  by  United  States   734. 68 


Balance  due  by  United  States   105. 57 


January  13,  1913. 

Hon.  Jas.  a.  Tawney, 

Chairman  of  the  International  Joint  Commission, 

Southern  Building,  Washington,  D.  G. 
Sir  :  In  response  to  your  request  of  March  28,  1912,  the  following  is  submitted 
as  representing  the  view  of  this  department  as  to  the  proper  method  of  proceed- 
ing in  the  measurement  and  apportionment  of  the  waters  of  St.  Mary  and  Milk 
Rivers. 

In  August,  1912,  a  meeting  was  arranged  between  the  district  engineer  of  the 
United  States  Geological  Survey  and  the  Canadian  Commissioner  of  Irrigation 
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for  the  purpose  of  determining  on  the  location  of  gauging  stations  deemed  neces- 
sary to  obtain  the  data  required  as  a  basis  for  the  apportionment  of  the  water 
of  the  two  rivers  between  the  two  countries. 

Four  gauging  stations  were  determined  on  to  be  jointly  installed,  operated,  and 
maintained  by  the  two  Governments,  to  be  located  as  follows : 

St.  Mary  River  gauging  station,  located  about  5  miles  north  of  the  international 
boundary  line,  and  measured  along  the  channel  a  distance  of  about  7  miles  north 
of  the  international  boundary  line,  near  Kimball.  This  station  is  about  5  miles 
below  the  station  formerly  maintained  by  the  United  States  Geological  Survey 
and  about  1  mile  above  the  station  formerly  maintained  by  the  Canadian  Gov- 
ernment. The  discharge  of  the  stream  at  this  point  is  practically  the  same  as  at 
the  points  at  which  separate  gauging  stations  were  formerly  maintained  by  the 
United  States  and  the  Canadian  Government. 

North  Fork  of  Milk  River  gauging  station,  located  about  1  mile  north  of  the 
international  boundary  line,  a  channel  distance  of  about  1^  miles  from  the  inter- 
national boundary  line,  near  Peter's  ranch.  This  station  is  located  about  3 
miles  below  the  site  of  the  gauging  station  formerly  maintained  by  the  Geo- 
logical Survey  and  £ibout  1  mile  above  the  location  of  the  station  formerly 
maintained  by  the  Canadian  Government. 

South  Fork  gauging  station,  about  5  miles  south  of  the  international  boundary 
line,  a  channel  distance  of  about  10  miles  from  the  international  boundary  line 
near  Croff's  ranch.    This  station  is  at  the  same  location  as  the  station  formerly . 
maintained  by  the  United  States  and  about  15  miles  above  the  station  formerly 
maintained  by  the  Canadian  Government. 

Milk  River  station,  at  eastern  crossing,  practically  on  the  boundary  line, 
near  Spencer's  ranch,  is  about  one-quarter  of  a  mile  below  the  station  formerly 
maintained  by  the  Canadian  Government. 

The  United  States  has  not  previously  maintained  a  gauging  station  on  Milk 
River  in  Canada. 

The  joint  gauging  station  on  St.  Mary  River  was  installed,  equipped  with 
automatic  registering  devices,  and  put  into  operation  in  September,  1912. 

The  joint  gauging  stations  on  North  Fork  of  Milk  River,  South  Fork  of  Milk 
River,  and  Milk  River  at  eastern  crossing  will  be  installed  and  put  into  opera- 
tion about  April,  1913.  These  stations  will  also  be  equipped  with  automatic 
registering  devices. 

The  expense  of  installation,  operation,  and  maintenance  of  all  the  four  sta- 
tions is  to  be  equally  divided  between  the  two  countries. 

Representatives  of  each  country  will  make  measurements  at  these  stations, 
and  each  party  will  be  supplied  with  all  data  collected  by  the  other. 

The  records  at  these  stations  will  show  the  amount  of  water  in  St.  Mary 
River  and  North  and  South  Forks  of  Milk  River  leaving  the  United  States  and 
flowing  into  Canada,  and  the  amount  of  water  in  Milk  River  returning  to  the 
United  States  at  eastern  crossing. 

It  is  proposed  that  the  data  obtained  at  these  several  stations  will  be  worked 
up  by  the  representatives  of  each  nation  and  checked  with  each  other  in  order 
to  secure  an  agreement  as  to  the  discharge  of  water. 

As  provided  in  the  last  paragraph  of  Article  VI  of  the  treaty  the  appor- 
tionment of  the  waters  shall  be  made  jointly  by  the  constituted  reclamatioi) 
olhcers  of  the  United  States  and  the  properly  constituted  officers  of  His 
Majesty  under  the  direction  of  the  International  Joint  Commission.  It  is  the 
understanding  of  this  department  that  the  provisions  of  this  paragraph  could 
best  be  carried  out  by  allowing  tke  local  representatives  of  the  two  Govern- 
ments to  arrange  for  the  apportionment  from  day  to  day  according  to  the 
provisions  of  the  treaty,  reporting  their  actions  through  the  proper  chan- 
nels to  the  commission,  and  reporting  also  any  cases  of  disagreement  to  the 
commission  for  determination  of  the  questions  at  issue. 
Very  respectfully, 

Waiter  L.  Fisher,  Secretary. 


International  Joint  Commission, 

Ottawa,  September  29,  1913. 
Dear  Mr.  Drake:  As  a  matter  of  record,  I  shall  be  glad  if  you  will  let  me 
know  if  the  accompanying  letter  represents  your  understanding  of  the  situa- 
tion in  relation  to  the  measurement  and  apportionment  of  the  waters  of  St. 
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Mary  and  Milk  lUvers,  and  if  you  agree  that  the  suggestions  contained  therein 
furnish  a  satisfactory  solution  of  the  question.   Please  return  the  letter,  I  am 
Yours  very  truly, 

Lawrence  J.  Burpee. 

E.  F.  Drake,  Esq., 

Superintendent  of  Irrigation, 

Department  of  the  Interior,  Ottaiva. 


Department  of   the   Interior,  Canada, 

Irrigation  Branch, 
Ottatva,  Septemher  30,  1913. 
Dear  Mr,  Burpee:  I  have  your  letter  of  the  29th  instant,  with  an  inclosure 
in  the  form  of  a  copy  of  a  letter  from  the  Secretary  of  the  Interior  for  the 
United  States  with  reference  to  the  treaty  between  Canada  and  the  United 
States  for  the  division  of  the  waters  of  St.  Mary  and  Milk  Rivers  and  their 
tributaries. 

An  arrangement  for  the  construction  and  equipment  of  four  gauging  sta- 
tions—one on  the  St.  Mary  River  and  three  on  Milk  River  and  its  branches — 
was  reached  between  an  officer  of  the  United  States  Geological  Survey  and 
the  Commissioner  of  Irrigation,  and  all  of  these  stations  have  been  constructed 
and  equipped.  The  stations  are  now  being  operated  for  the  joint  convenience 
of  the  respective  countries  and  the  records  will  be  at  the  disposal  of  the 
proper  officers  of  either  country.  In  so  far,  therefore,  as  the  Hon.  Mr. 
Fisher's  letter  refers  to  these  statious  no  further  comment  is  necessary. 

I  consider  the  suggestion  a  good  one  that  the  actual  division  of  the  water 
shall  be  made  by  arrangement  betwen  the  local  representatives  of  the  re- 
spective Governments.  The  treaty  provides  for  the  apportionment  of  the 
water  by  the  proi>erly  constituted  reclaniutlon  officers  of  the  United  States 
and  the  properly  constituted  irrifiation  officers  of  His  Majesty.  So  far,  how- 
ever, the  arrangements  respecting  the  establishment  of  joint  gauging  sta- 
tions have  been  carried  out  on  the  part  of  the  United  States  by  an  officer  of 
the  United  States  Geological  Survey.  The  arrangements  for  Canada  were 
made  under  the  direction  of  the  Commissioner  of  Irrigation. 

As  the  Conmiissioner  of  Irrigation  will  probabl.v  be  the  officer  appointed  to 
look  after  Canada's  interests  under  this  treaty,  I  should  like  to  have  an  oppor- 
tunity of  securing  his  views  and  of  referring  the  question  to  my  minister 
before  replying  definitely  to  your  inquiry  as  to  whether  the  suggestions  made 
by  the  Secretary  of  the  Interif»r  v.ould  be  entirely  satisfactory.  I  will  advise 
you  further  with  reference  to  this  as  =50on  as  I  have  received  a  reply  from 
the  commissioner  and  have  laid  this  matter  before  the  Minister  of  the  Interior. 
Yours  very  truly, 

E.  F.  Drake. 

Lawrence  J.  Burpee,  Esq., 

Secretary,  rntemationaT  Joint  Commission,  Hope  Building,  Ottawa. 


Department  of  the  Interior,  Canada, 

Irrigation  Branch, 
Ottawa,  December  16,  1913. 
Dear  Mr.  Burpee  :  With  further  reference  to  your  letter  of  the  29th  Septem- 
ber last,  and  my  reply  of  the  80th  idem,  respecting  the  measurement  and  appor- 
tionment of  the  waters  of  the  St.  Mary  and  Milk  Rivers  between  Canada  and 
the  United  States,  under  the  provisions  of  the  waterways  treaty,  I  beg  to 
inform  you  that,  in  so  far  as  this  department  is  concerned,  the  suggestions 
made  by  the  Secretary  of  the  Interior  for  the  United  States  may  be  considered 
as  satisfactory. 

Will  you  kindly  let  me  know  whether  this  department  will  now  be  war- 
ranted in  dealing  with  this  case  in  the  manner  suggested,  or  if  we  should 
await  the  definite  approval  of  this  pla  i  of  action  by  the  International  Joint 
Commission. 

I  may  add  that  the  proposed  method  of  measuring  and  apportioning  the 
waters  of  these  streams  was  referred  b.v  me  to  the  Commissioner  of  Irrigation 
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and  was  later  subuiitted  to  the  Minister  of  the  Interior,  who  agrees  with  my 
views. 

Yours  very  truly, 

E.  F.  Drake. 

Lawrence  J.  Burpee,  Esq., 

Secretary,  International  Joint  Commission,  Hope  Building,  Ottawa. 


International  Joint  Commission, 

Ottawa,  December  17,  19JS. 
Dear  Mr.  Drake:  I  beg  to  acknowledge  receipt  of  your  letter  of  December 
16.  in  regard  to  the  measurement  and  apportionment  of  the  waters  of  the 
St.  Mary  and  Milk  Rivers. 

As  the  commission  meets  in  Washington  on  January  13,  it  may  be  as  well  to 
let  the  matter  rest  until  then,  when  it  will  be  brought  before  the  commissioners 
for  consideration. 

Yours  very  truly, 

Lawrence  J.  Burpee,  Secretary. 

E.  F.  Drake,  Esq., 

Superintendent  of  Irrigation, 

Department  of  the  Interior,  Ottaira. 


International  Joint  Commission, 

Was'hington,  D.  C,  Deccmher  30.  WIS. 

Hon.  Franklin  K.  Lane. 

Secretary  of  the  Interior. 

Washington,  D.  C. 

Sir  :  Recurring  to  the  letter  of  the  predecessor  to  Mr.  Tawney,  chairman 
of  the  International  Joint  Commission,  of  date  January  17,  1913,  the  commis- 
sion, liaving  considered  that  letter,  has  directed  the  undersigned  to  call  y{)ur 
attention  to  the  concluding  paragraph  of  Article  VI  of  the  treaty  between  the 
United  States  and  Great  Britain,  signed  January  11,  1909,  and  to  say  that  it 
feels  a  sense  of  responsibility  by  virtue  of  the  duty  devolved  on  it  by  that 
treaty  which  is  not  fully  met  and  satistie<l  by  the  ((mrse  outlined  in  the  letter 
of  Mr.  Fisher.  No  doubt  the  steps  being  taken  by  the  representatives  of  the 
two  Governments  in  the  matter  of  preliminary  measurements  are  all  that  could 
be  desired,  and  the  commission  has  no  inclination  to  interfere  therewith; 
but  at  S(mie  time  the  results  arrived  at  shouhl  be  laid  before  the  commission, 
so  that  it  may  proceed  intelligently  in  the  performance  of  its  duty  to  direct 
tlie  reclamation  officers  of  the  United  States  and  the  properly  constituted 
irrigation  officers  of  the  Dominion  in  "  the  measurement  and  api)ortionment  of 
the  water  to  be  use<l  by  each  country." 

I  have  the  honor  to  again  inquire  wtien,  in  the  judgment  of  the  department, 
it  will  be  possible  to  lay  before  the  commission  the  measurements  and  other 
data  necessary  to  enable  it  to  perform  that  duty? 
Very  respectfully, 

George  Turneh,  Acting  Chairman. 


Department  of  the  Interior, 

Washington,  January  9,  191'i. 

Hon.  (jEOrge  Tukxek. 

Acting  Chairman,  Intenintional  Joint  Commission. 
My  Dear  Mr.  Turner  :  I  beg  to  acknowle<lge  receipt  of  your  letter  of  Decem- 
ber 30.  1913.  calling  attention  to  the  provisions  of  the  concluding  paragraph 
of  Article  VI  of  the  treaty  between  the  United  States  and  Great  Britain,  signed 
January  11,  1909,  as  bearing  on  the  method  of  proceeding  in  the  measurement 
and  apportionment  of  the  waters  of  St.  Mary  and  MUk  Rivers,  which  was  the 
subject  of  *i  previous  letter  from  the  commission  dated  March  23,  1912.  The 
Reclamation  Service  has  been  called  on  for  a  report  upon  receii>t  of  which 
the  matter  will  be  given  careful  consideration  and  the  commission  further 
advised. 

Cordially  yours, 

A.  A.  Jones,  Fii^st  Assistant  Secretary. 
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May  14,  1914. 

Hon.  A.  A.  Jones, 

First  Assistant  Secretary,  Department  of  the  Interior, 

Washington,  D.  C. 

Deae  Sir:  In  a  letter  written  by  you  January  9,  1914,  to,  Hon.  George 
Turner,  acting  cliairman  of  tlie  International  Joint  Commission,  you  use  this 
language :  "  The  Reclamation  Service  has  been  called  on  for  a  report  upon  re- 
ceipt of  which  the  matter  will  be  given  careful  consideration  and  the  commis- 
sion further  advised." 

Since  then  the  commission  has  heard  nothing  further  from  your  office  and 
has  received  no  report  from  the  Reclamation  Service. 

Hon.  H.  A.  Powell,  of  Canada,  and  myself  have  been  appointed  a  committee 
to  visit  the  Milk  and  St.  Mary  Rivers  and  make  a  report  to  the  commission 
as  to  what  is  being  done  in  regard  to  the  distribution  of  the  waters  of  those 
rivers.  For  the  purpose  of  giving  us  all  the  information  possible,  will  you 
kindly  furnish  me  the  report  of  the  Reclamation  Service,  with  any  suggestions 
you  may  have  to  make  in  regard  to  this  matter?  As  there  seems  to  be  some 
confusion  in  regard  to  our  mail,  and  as  I  am  anxious  to  get  a  reply  as  soon 
as  possible,  please  direct  your  letters  to  the  International  Joint  Commission, 
Room  635,  Southern  Building,  Washington,  D.  C. 
Sincerely  yours, 

R.  B.  Glenn,  Acting  Chairman. 


Department  of  the  Interior, 

Washington,  May  18,  1914. 

International  Joint  Commission, 

635  Southern  Building,  Washington,  D.  C. 

Gentlemen  :  Further  reference  is  made  to  letter  of  December  30,  1913,  rela- 
tive to  measurement  and  apportionment  of  waters  of  St.  Mary  and  Milk  Rivers. 
Your  letter  of  May  14,  1914,  on  the  same  subject  has  also  been  received. 

There  are  inclosed  four  blue  prints  showing  tabulations  of  daily  discharges 
for  the  year  1913.  compiled  by  the  district  engineer  of  the  United  States 
Geological  Survey,,  for  Milk  River,  North  Forls;,  South  Fork,  and  St.  Mary 
River,  which  were  received  by  the  Reclamation'^  Service  on  May  11,  1914. 

An  additional  set  of  these  blue  prints  will  be  furnished  as  soon  as  received 
from  the  field. 

Cordially  yours, 

A.  A.  Jones,  First  Assistant  Secretary. 


Department  of  the  Interior, 
United  States  Reclamation  Service, 

Washington,  D.  C,  January  2,  1915. 

Hon.  James  A.  Tawney, 

International  Joint  Commission,  Southern  Building,  City. 

Dear  Mr.  Tawney  :  Referring  to  our  conversation  of  December  14  I  have 
endeavored  to  find  your  original  letter  of  October  17,  but  without  result.  It 
appears  that  it  was  so  carefully  taken  care  of  during  my  absence  that  all  record 
of  it  has  disappeared. 

I  have  been  studying  the  copy  which  you  gave  me,  together  with  copy  of 
report  of  October  6,  and  have  been  looking  up  the  data  on  the  St.  Mary-Milk 
River  situation,  getting  these  together  for  informal  discussion  with  you.  In 
this  connection  I  find  that  the  Geological  Survey  is  maintaining  with  Mr.  F.  H. 
Peters,  Commissioner  of  Irrigation  for  the  Dominion  of  Canada,  four  river  sta- 
tions at  or  near  the  boundary. 

These  are  presumably  in  accordance  with  the  last  paragraph  of  Article  VI  of 
the  treaty  proclaimed  May  13,  1910,  where  it  states : 

"The  measurement  and  apportionment  of  the  water  to  be  used  by  each 
country  shall  from  time  to  time  be  made  jointly  by  the  properly  constituted 
reclamation  officers  of  the  United  States  and  the  properly  constituted  irri- 
gation officers  of  His  Majesty,  under  the  direction  of  the  International 
Joint  Commission." 
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The  questiorf  arises  in  my  mind  as  to  whether  we  are  carrying  on  these  meas- 
urements through  the  properly  constituted  "  officers  and  "  under  the  direction 
of  the  International  Joint  Commission." 

I  am  submitting  this  memorandum  to  you  witli  a  view  to  meeting  you  at  an 
early  date  and  talking  over  the  situation,  so  as  to  obtain  a  better  grasp  of  it. 
Cordially  yours. 

F.  H.  Newell. 
Januarij  J,  1915. 

Hon.  F.  H.  Newell, 

United  States  Reclamation  Service, 

Department  of  the  Interior,  Washington,  D.  C. 
Dear  Mr.  Newell  :  Your  letter  of  the  2nd  instant,  addressed  to  Mr.  Tawney,  as 
chairman  of  the  commission,  was  opened  by  me  and  I  have  carefully  noted  con- 
tents. Mr.  Tawney  is  at  his  home  in  Winona,  but  I  am  expecting  Mr.  Gardner, 
who  was  recently  elected  chairman,  in  Washington  in  a  few  days.  I  will  be 
glad  to  phone  you  when  Mr.  Gardner  arrives  in  order  that  you  may  talk  the 
St.  Mary  and  Milk  River  situation  over  with  him  as  suggested  in  your  letter. 
Very  truly  yours, 

Whitehead  Kluttz,  Secretary. 


DEPART3k[ENT  OF  THE  INTERIOR,  CANADA, 

Irrigation  Branch, 
Ottawa,  July  27,  1915. 

Dear  Sir  :  You  will  doubtless  remember  that  at  the  recent  hearing  at  St. 
Paul  before  the  International  Joint  Commission  repeated  reference  was  made 
to  the  desirability  of  the  establishment  of  further  joint  gauging  stations,  with 
particular  reference  to  the  establishment  of  stations  on  Battle  and  Lodge  Creeks 
and  the  Frenchman  River,  at  or  near  the  point  where  those  streams  cross  the 
international  boundary. 

Some  two  or  three  years  ago.  in  1912,  I  think,  an  arrangement  was  made  be- 
tween the  United  States  (ieological  Survey  and  the  Irrigation  Branch  of  the 
Department  of  the  Interior  for  the  establishment  and  maintenance  of  four  sta- 
tions, one  on  St.  Mary  River,  one  on  Milk  River  at  the  eastern  crossing  of  the 
international  boundary,  and  two  on  the  upper  branches  of  Milk  River  near  the 
boundary.  The  arrangement  then  made  was  th-at  the  stations  should  be  estab- 
lished at  points  mutually  .igreed  upon,  that  the  cost  of  installation  and  equip- 
ment should  be  divided  equally  between  the  two  countries,  and  that  the  records 
should  be  available  to  both.  So  far  as  I  am  aware,  the  arrangement  has  worked 
out  very  satisfactorily. 

I  suggest  for  your  consideration  the  advisability  of  the  establishment  of  sta- 
tions on  Battle  and  Lodge  Creeks  and  the  Frenchman  River  under  somewhat 
similar  arrangements.  If  you  think  favorably  of  the  proposal  and  are  pre- 
pared to  discuss  it  further,  I  will  be  glad  to  take  it  up  with  you  in  detail  and 
to  arrange  for  one  of  our  officers,  probably  Mr.  R.  J.  Burley,  to  cooperate  with 
an  officer  to  be  named  by  you  for  the  purpose  of  selecting  the  most  suitable  sites 
for  these  stations  and  arranging  for  their  construction  and  equipment.  Will  you 
kindly  let  me  hear  from  you  at  your  early  convenience. 
Yours  very  truly, 

E.  F.  Drake,  Superintendent  of  Irrigation. 

N.  C.  Grover,  Esq., 
Geological  Survey, 

Washington,  D.  C. 


Department  or  the  Interior, 
United  Stater  Geological  Survey, 

Water  Resources  Branch, 

Washington,  July  29,  1915. 

Mr.  E.  F.  Drake, 

Superintendent  of  Irrigation, 

Department  of  the  Interior, 

Ottawa,  Canada. 

Dear  Sir  :  Y^our  letter  of  July  27,  suggesting  that  arrangements  be  made  for 
the  installation  and  maintenance  jointly  by  Canadian  and  LFnited  States  officials 
of  gauging  stations  on  Battle  and  Lodge  Creeks  and  Frenchman  River,  has  been 
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received.    I  will  take  tlie  matter  up  at  once  with  Mr.  Newell  and  others  and 
make  further  definite  reply  at  a  later  date. 
Yours  very  truly, 

N.  C.  Gkover,  Chief  Hydraulic  Engineer. 


July  30,  1915. 

Director  and  Chief  Engineer  Reclamation  Service. 

Sir  :  By  letter  of  July  27,  addressed  to  Mr.  Grover,  Mr.  E.  F.  Drake,  Super- 
intendent of  Irrigation,  Department  of  the  Interior  of  Canada,  has  suggested 
the  establishment  and  operation  .jointly  by  officials  of  the  two  Governments  of 
gauging  stations  on  Battle  and  Lodge  Creeks  and  Frenchman  River  in  connec- 
tion with  the  administration  of  the  treaty  relative  to  the  division  of  the  waters 
of  Milk  and  St.  Mary  Rivers.  The  Geological  Survey  already  cooperates  with 
the  Irrigation  Branch  of  the  Department  of  the  Interior  of  Canada  in  maintain- 
ing four  stations  on  tliese  rivers  and  their  tributaries.  AX  the  St.  Paul  hearing 
it  was  repeatedly  suggested  that  stations  be  maintained  ne;ir  tbe  international 
boundary  on  the  three  tributaries  of  Milk  River  to  which  Mr.  Drake  now  calls 
attention.  Is  it  your  opinion  that  the  Geological  Survey  or  the  Reclamation 
Service  should  now  arrange  to  cooperate  in  the  establishment  and  maintenance 
of  the  three  additional  stations  until  sucb  time  as  the  International  Joint  Com- 
mission may  see  fit  to  assume  jurisdiction?  If  so.  will  the  Reclamation  Service 
cooperate  in  the  expense  of  establishing  and  operating  the  stations? 

A  copy  of  Mr.  Drake's  letter  is  inclosed  for  your  information. 
Yours  very  truly, 

Philip  S.  Smith.  Acting  Director. 


IlNrTEi)  States  RECLAivrATioN  Service, 

Office  of  the  Chief  Enginfer, 
Wn.'^Jtington.  1).  C,  July  SO,  1915. 

The  Director  Geological  Survey. 

Sir:  I  have  received  letter  of  July  80  from  the  acting  director  transmitting 
copy  of  letter  from  Mr.  E.  F.  Drake,  Superintendent  of  Irrigation  in  Canada, 
to  Mr.  N.  C.  Grover. 

This  correspondence  concerns  the  establishment  and  operation  jointly  by 
officials  of  the  two  Governments  of  gauging  stations  on  Battle  and  Lodge  Creeks 
and  Frenchman  River  in  connection  with  the  administration  of  the  treaty  rela- 
tive to  the  diversion  of  the  waters  of  Milk  and  St.  Mary  Rivers. 

The  State  Department  has  requested  this  office  to  nominate  an  official  to 
study  and  have  charge  of  this  work  on  behalf  of  the  United  States,  and  pend- 
ing the  transfer  of  jurisdiction  to  the  International  Joint  Commission  this  office 
does  not  care  to  undertake  the  establishment  of  any  new  stations. 
Yours  truly, 

A.  P.  Davis,  Director  and  Chief  Engineer. 


Departaient  of  the  Interior. 
I'NiTED  States  Geological  Survey, 

Office  of  the  Director, 
Washington,  August  Jf,  1915. 

Mr.  E.  F.  Drake, 

Superintendent  of  Irrigation, 

Department  of  the  Interior, 

Ottataa,  Canada. 

Dear  Mr.  Drake  :  In  reply  to  your  letter  of  July  27,  addressed  to  Mr.  Grover 
relative  to  the  establisbment  of  gauging  stations  on  Battle  and  Lodge  Creeks 
and  Frenchman  River,  I  fully  agree  with  you  that  stations  should  be  estab- 
lished as  soon  as  practicable  on  these  streams  and  shall  be  glad  to  cooperate  in 
.tny  way  possible  to  bring  about  the  establishment  and  maintenance  of  such 
rotations. 

I  find  on  inipiiry.  however,  that  the  International  .Toint  Commission  will  hold 
a  meeting  in  Minnesota  next  month  at  which  the  matter  of  gauging  stations  on 
]\[ilk  and  St.  Afary  Rivers  and  their  tributai-ies  will  probal)ly  be  discussed,  and 
it  is  lH)])ed  that  some  decision  will  be  i-eached  relative  to  the  jurisdiction  of  the 
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coiiimission  over  siicli  stations.    In  view  of  this  conditon  it  would  not  seem 
desirable  for  oflicials  of  the  two  Governments  to  take  steps  lookinp;  to  the 
establishment  of  additional  stations  nntil  after  this  meeting  of  the  connnission. 
Very  truly  yours, 

Pitn.Ti'  S.  S^riTH.  Actiiif/  J)i rrclor. 


Memorandum  of  the  discussion  at  Washington,  D.  C,  on  May  3,  1916,  between 
E,  F.  Drake,  Superintendent  of  Irrigation,  Department  of  the  Interior,  Canada, 
and  N.  C.  Grover  and  J.  C.  Hoyt,  of  the  Water  Resources  Branch  of  the 
United  States  Geological  Survey. 

1.  Re  the  establishment  of  joint  gauging  stations  on  Battle  Creek,  Lodge 
Creek,  and  Frenchman  River,  at  or  near  the  international  boundary, 

Messrs.  Grover  and  Hoyt  are  agreed  that  stations  should  be  established  as 
near  as  possible  to  the  international  boundary,  and  that  it  is  desirable  that 
the  location  should  be  agreed  upon  between  officers  of  both  countries  and  the 
expense  shared  in  the  same  manner  as  in  the  case  of  the  existing  international 
stations  on  St.  ^NEary  and  Milk  Rivers. 

As  these  new  stations  are,  in  so  far  as  the  United  States  is  concerned,  to  be 
established  for  the  benefit  of  the  United  States  Reclamation  Service,  Mr.  Hoyt 
discussed  with  Mr.  A.  1\  Davis,  chief  engineer  of  the  Reclamation  Service,  the 
question  of  bearing  the  United  States  share  of  the  cost  of  the  new  stations. 
Mr.  Davis  was  of  the  opinion  that  these  stations  should  be  established  at  once. 
He  aslced,  however,  that  Mr.  Hoyt  take  the  matter  up  with  him  in  writing,  so 
that  he  might  have  a  record  of  it.  Mv.  Hoyt  has  promised  to  write  Mr.  Drake 
as  soon  as  he  receives  a  definite  reply  from  Mr.  Davis. 

When  word  to  the  above  effect  is  received  from  Mr.  Hoyt,  Mr.  Drake  will 
instruct  Mr.  Peters,  and  Mr.  Hoyt  will  instruct  Mr.  Lamb,  his  representative 
in  Montana,  to  confer  re  the  location  and  construction  of  the  three  new  stations. 

2.  He  unsatisfactory  conditions  of  the  present  automatic  gauging  station 
at  Kimball  on  St.  ]Mat-y  River. 

Messrs^.  Lamb  and  Peters  are  to  be  instructed  to  investigate  this  station,  and 
if  conditions  are  found  to  l)e  unsatisfactory  it  is  suggested  that  they  endeavor 
to  secure  a  satisfactory  site  for  a  new  station  in  that  neighborhood. 

3.  Re  stream-flow  data  generally. 

It  is  the  understanding  of  the  Irrigation  Branch  of  the  Department  of  the 
Interior,  and  of  the  United  States  Geological  Survey,  that  stream-flow  records 
subsequent  to  1914  will  not  be  filed  with  the  International  Joint  Commission 
unless  by  request  of  the  commission,  but  that  copies  of  the  published  reports  of 
both  countries  on  stream  flow  will  be  forwarded  to  the  commission  for  reference 
purposes. 

It  is  suggested  by  Mi-.  Hoyt  thiif  before  either  country  undertakes  to  publish 
records  of  stream  flow  on  international  streams  affected  by  the  waterways 
treaty  the  records  shall  be  exchanged,  examined,  and,  if  necessary,  that  the 
ofRcials  of  both  countries  meet  for  the  purpose  of  satisfying  themselves  that 
the  records  are  nbsolutely  correct. 

4.  Mr.  Hoyt  will  write  Mr.  Drake,  naming  one  or  more  officers  of  the  United 
States  Geologicnl  Survey,  who  may  find  it  necessary  in  connection  witli  hydro- 
graphic  work  to  cross  the  international  boundary.  Mr.  Drake  will  endeavor 
to  arrange  that  such  officers  of  the  United  States  be  permitted  to  enter  Canada 
without  interference  or  detention  by  Canadian  customs  officials.  Mr.  Hoyt 
will  endeavor  to  arrange  for  similar  privileges  from  the  United  States  customs 
ofRcials  for  Mr.  R.  J.  Burley  on  behalf  of  Canada. 


May  3,  1916. 

The  Director.  Ignited  States  Reclamation  Service. 

Sir  :  The  United  States  Geological  Survey,  about  three  years  ago,  established, 
in  cooperation  with  the  Canadian  Hydrographic  Survey,  cooperative  stations 
on  the  Milk  and  St.  Mary  Rivers  near  the  Canadian  boundary,  in  order  that 
data  might  be  available  in  connection  with  the  division  of  water  between 
Canada  and  the  United  States  on  the  Milk  and  St.  Mary  Rivers. 

At  these  stations  automatic  gauges  have  been  installed  and  measurements 
are  made  both  by  the  Canadian  engineers  and  the  Geological  Survey  engineers 
and  the  data  collected  are  accepted  by  both  Governments. 

At  the  conference  of  the  International  Commission  held  at  St.  Paul  last 
May,  the  desirability  of  establishing  additional  , stations  at  the  international 
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crossing  on  French,  Lodge,  and  Battle  Creeks  was  recognized  by  the  conferees 
from  both  countries,  and  it  was  understood  that  the  commisssion  w^ould  take 
formal  nction  in  regard  to  their  establishment.  Such  action,  however,  has  not 
been  taken  by  the  commission,  and  Messrs.  E.  F.  Drake  and  R.  J.  Burley, 
engineers,  representing  the  Canadian  Government,  are  now  in  Washington  and 
have  requested  that  the  Survey  should  go  ahead  with  the  establishment  of 
the  stations  in  order  that  the  data  may  be  available  for  future  hearings. 

The  Survey  would  be  glad  to  proceed  with  the  establishment  of  the  stations 
on  the  same  basis  as  the  stations  on  Milk  and  St.  Mary  Rivers  were  estab- 
lished, that  is,  that  the  Canadian  and  United  States  Governments  divide  the 
expense  of  establishing  the  stations,  and  that  the  Reclamation  Service  and  the 
Geological  Survey  divide  equally  the  United  States'  part  of  the  expense.  Will 
you  kindly  advise  me  if  this  meets  with  your  ap])rovalV 
Very  truly  yours, 

Geo.  Otis  Smith,  Director. 


Department  of  the  Interior. 
United  States  Reclamation  Service, 

Office  of  the  Director. 
Washinptou,  D.  C,  May  ',,  1916. 
The  Director.  Ignited  States  Geological  Survey. 

Sir:  I  have  just  received  your  favor  of  May  8  in  regard  to  the  establishment 
of  additional  gauging  stations  on  the  Milk  and  St.  Mary  Rivers  with  the  under- 
standing that  half  the  expense  will  be  borne  by  Canada  and  half  by  the  United 
States,  and  the  expense  of  the  United  States  be  divided  equally  between  the 
Geological  Survey  and  the  Reclamation  Service. 

This  arrangment  is  satisfactory  in  connection  with  any  stations  which  may 
hereafter  be  approved  by  this  office,  but  no  provision  is  made  as  to  how  many 
stations  are  to  be  established  nor  Avhere  they  are  to  be.  and  they  have  not  yet 
been  requested  by  the  International  Commission  nor  formally  approved  by  them., 
When  the  proposition  is  better  defined,  this  office  will  tiien  be  able  to  take 
appropriate  action  in  the  premises. 
Yours  truly. 

A.  P.  Davis,  Director  and  Chief  Enoineer. 


Department  of  the  Interior, 
United  States  Reclamation  Service, 

Office  of  the  Director, 
Washington,  D.  C,  May  9,  1916. 

Director  of  the  Geological  Survey. 

My  Deab  Mr.  Smith:  In  further  reply  to  your  letter  of  May  3,  1916,  regard- 
ing the  establishment  of  stations  at  the  international  crossings  on  Frenchman. 
Lodge,  and  Battle  Creeks.  Montana-Canada,  I  wish  to  state  that  the  Reclama- 
tion Commission  will  not  adhere  to  the  information  therein  given  that  it  was 
not  desired  to  establish  these  stations  until  requested  by  the  International 
Commission. 

It  is  deemed  for  the  advantage  of  all  concerned  that  these  stations  he  estab- 
lished as  soon  as  practicable,  and  the  Reclamation  Service  will  cooperate  in  the 
manner  suggested  in  your  letter,  by  bearing  one-half  the  expense  of  establish- 
ment chargeable  to  the  United  States. 

As  soon  as  you  are  able  to  give  information  as  to  the  location  and  other 
details  the  Reclamation  Service  will  be  ready  to  approve  the  proposed  expendi- 
ture. 

Yery  truly  yours, 

A.  P.  Davis.  Director  avd  Chief  Evfiineer. 


May  17.  iniG. 

The  Director.  United  States  Reclamation  Service. 
Sir  :  In  reply  to  your  letter  of  May  9. 

Mr.  Wm.  A.  Lamb,  in  charge  of  stream-gauging  work  in  Montana,  has  been 
directed  to  take  the  necessary  steps  for  the  establishment  of  stations  at  the 
international  crossings  on  Frenchman,  Lodge,  and  Battle  Creeks,  Montana- 
Canada. 

Very  truly  yours, 

Geo.  Otis  Smith,  Director. 
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Department  of  the  Intekiok,' 

United  States  Geological  Survey, 

Washington,  May  17,  J 916. 

Mv.  E.  F.  Drake, 

Superintendent,  Irrigation  Branch, 

Department  of  the  Interior,  Ottawa,  Canada. 

Dear  Mr.  Drake:  The  Director  of  the  Reclamation  Service  has  authorized 
the  establishment  ofl  stations  at  the  international  crossings  on  Frenchman, 
Lodge,  and  Battle  Creeks,  Montana-Canada,  with  the  understanding  that  half 
the  expense  of  the  establishment  of  these  stations  will  be  borne  by  your  office,  as 
outlined  by  you  when  you  were  in  Washington. 

Accordingly,  instructions  have  been  issued  to  Mr.  William  A.  Lamb,  who 
has  charge  of  the  work  in  Montana,  to  cooperate  with  your  engineers  in  the 
selection  and  installation  of  the  stations.    Arrangements  as  to  the  time  for 
taking  up  the  work  should  be  made  with  Mr.  Lamb. 
Very  truly  yours, 

Geo.  Otis  Smith,  Director. 


,  Depaktiment  of  the  Interior,  Canada. 

Irrigation  Branch, 
Ottawa,  May  19,  1916. 
Dear  Mr.  Smith:  Upon  receipt  of  your  letter  of  the  17th  instant,  advising 
that  the  Director  of  the  Reclamation  Service  has  authorized  the  establishment 
of  certain  additional  gauging  stations  on  Lodge  and  Battle  Creeks  and  French- 
man River,  I  communicated  with  Mr.  F.  H.  Peters,  Commissioner  of  Irrigation, 
at  Calgary,  instructing  him  to  get  in  touch  with  Mr,  Lamb,  of  the  Geological 
Survey,  and  to  make  whatever  arrangements  may  be  required  for  the  installa- 
tion of  satisfactory  gauging  stations  at  these  points. 
Yours  very  truly, 

E.  F.  Drake, 
Superintendent  o/  Irrigation. 

Geo.  Otis  Smith,  Esq., 

Director  United  States  Geological  Snrvey, 

Department  of  the  Interior,  Washington,  />.  C. 


Department  of  the  Interior,  Canada, 

Irrigation  Branch, 
Ottawa,  May  19,  1916. 
Sib:  With  further  reference  to  my  letter  of  the  Gth  instant,  respecting  the 
proposed  installation  of  some  additional  joint  gauging  stations  on  Lodge  and 
Battle  Creeks  and  the  Frenchman  River,  I  inclose  herewith,  for  your  informa- 
tion, a  copy  of  a  letter  which  I  have  just  received  from  Mr.  Geo.  Otis  Smith, 
Director  of  the  United  States  Geological  Survey.  You  will  observe  that  arrange- 
ments have  been  made  with  the  Director  of  the  Reclamation  Service  for  the 
establishment  of  stations  on  these  streams  at  points  to  be  mutually  agreed 
upon,  and  that  half  the  cost  of  the  establishment  of  these  stations  will  be  borne 
by  each  country. 

You  will  therefore  kindly  take  this  matter  up  directly  with  Mr.  Wm.  A. 
Lamb,  who  has  charge  of  the  work  of  the  United  States  Geological  Survey  in 
Montana,  and  arrange  with  him  and  with  Mr.  Burley  for  the  selection  of  satis- 
factory stations  and  for  the  installation  of  the  necessary  apparatus. 

A  full  account  should  be  kept  of  the  cost  of  installation  and  the  procedure 
to  be  followed  in  all  matters  pertaining  thereto  should  be  reduced  to  writing 
and  memoranda  exchanged  between  yourself  and  Mr.  Lamb,  so  that  there  may 
be  no  misunderstanding  about  the  case.  Generally,  the  matter  should  be  handled 
in  precisely  the  same  way  as  when  the  four  existing  stations  on  St.  Mary  and 
Milk  Rivers  were  installed. 

Your  obedient  servant, 

E.  F.  Drake,  Superintendent  of  Irrigation. 
The  Commissioner  of  Irrigation, 

Calgary,  Alherta. 
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Nashlyn,  September  21,  1916. 

Sir:  As  I  have  already  reported,  Mr.  W.  A.  Lamb  and  myself  have  chosen  a 
location  for  .iolnt  stations  on  Lodge,  Battle,  and  Frenchman  Creeks,  and  I  beg  to 
submit  herewith  a  full  report  regarding  the  action  agreed  upon  between  us. 

Station  on  Lodge  Creek. — We  are  satisfied  to  leave  this  station  in  its  present 
location  unless  Messrs.  Grover  and  Drake  consider  that  an  automatic  gauge  is 
necessary  on  this  stream,  when  it  would  be  necessary  to  move  the  station  some 
300  to  400  yards  above  its  present  location. 

We  do  not  consider  such  action  necessary  or  advisable  at  the  present  time 
as  automatic  gauges  are  more  or  less  experimental  in  streams  such  as  this 
where  the  water  supply  is  so  erratic,  and  do  not  think  that  the  expense  would  be 
justified  in  view  of  the  fact  that  our  present  results  are  so  satisfactory. 

Station  on  Battle  Creek. — We  originally  intended  to  place  this  station  at 
some  point  south  of  the  boundary,  with  the  idea  of  balancing  the  unmeasured 
drainage  area  north  of  the  line  against  a  similar  area  south  of  the  line,  but 
investigation  proved  that  this  would  be  impracticable  so  it  was  decided  to 
locate  the  station  at  the  boundary  and  to  maintain  the  stations  at  Nash's  and 
Snedecor's  as  checks  until  we  could  determine  approximately  the  proportionate 
run-off  from  the  intermediate  areas. 

The  station  finally  selected  lies  about  400  feet  north  of  the  boundary  on 
section  4-1-26-3,  about  a  quarter  mile  above  the  point  of  crossing. 

The  control  is  of  blue  clay,  gravel,  and  boulders  and  gives  every  appearance 
of  being  permanent,  while  the  section  is  deep,  smooth,  and  confined  to  one 
channel  at  all  stages.  At  low -water  it  is  probable  that  moss  will  grow  in  it. 
but  so  far  as  we  were  able  to  judge  this  will  not  affect  the  gauge  control  in 
any  way  and  good  wading  sections  can  be  obtained  either  above  or  below  for 
low^  stages.  This  section  gives  an  excellent  location  for  the  cable  and  gauge 
house. 

The  Dowen  and  Buckley  dam,  at  the  boundary,  is  almost  completely  de- 
stroyed and  has  little,  if  any,  effect  at  the  site  chosen,  but  care  must  be  taken 
that  it  is  not  rebuilt  as  it  would  then  become  the  control  and  would  probably 
not  be  permanent. 

On  the  grounds  of  economy,  and  with  the  idea  of  having  the  station  as  well 
constructed  as  possible,  Mr.  Lamb  and  I  agreed  that  it  would  be  best  to  con- 
struct it  jointly  with  our  own  men,  and  Mr.  Lamb  and  his  helper  will  meet  Mr. 
Rowley  and  helper  at  this  point  early  in  October,  if  this  meets  with  your 
approval.  Mr.  Rowley  can  supply  one  or  two  tents,  stove,  and  provisions,  to- 
gether with  the  lumber,  turnbuckles,  and  tools,  etc.,  while  Mr.  Lamb  will  supply 
and  have  at  the  station  site  the  following  material,  viz,  cable  and  clips,  etc., 
gauge,  cement  for  deadmen,  car  irons  and  pipe. 

I  am  supplying  Mr.  liamb  with  sketches  and  notes  of  survey,  etc.,  so  that 
he  can  design  the  station,  length  of  cable,  etc.,  and  he  will  advise  you  and 
Mr.  Rowley  as  to  the  material  required  and  of  the  date  on  which  he  will  be 
able  to  meet  Mr.  Rowley  to  do  the  work. 

I  am  forwarding  herewith  a  copy  of  my  field  notes  covering  the  survey  of 
this  station  for  your  information. 

Station  on  Frenchman  River. — The  site  selected  on  this  stream  lies  on  the 
Canadian  side  of  the  boundary  within  a  very  short  distance  of  the  line,  imme- 
diately east  of  the  buildings  on  the  Ball  ranch.  As  I  have  already  written  a 
description  of  its  location  it  is  unnecessary  to  repeat  it  here. 

The  control  is  a  gi-avel  ford  and  gives  every  appearance  of  being  as  perma- 
nent as  can  be  found  along  this  stream.  The  section  is  fairly  wide,  smooth, 
and  with  a  moderate  velocity  at  low  water.  There  is  a  small  island,  probably 
the  remains  of  an  old  beaver  dam,  immediately  below  the  section  which  may 
act  as  a  secondary  control,  but  it  appears  to  be  solid  and  should  not  shift. 

Mr.  Chamberlin,  living  about  one-half  mile  south  on  the  Montana  side,  has 
agreed  to  look  after  the  gauge  three  times  a  week  for  $5  per  month. 

Mr.  Lamb  an<l  I  agreed  that  this  station  should  be  constructed  jointly  in  the 
same  manner  as  the  one  on  Battle  Creek,  with  the  exception  that  Mr.  Lamb 
will  supply  all  the  material  from  Saco. 

In  my  previous  report,  I  asked  that  Mr.  Miles  be  instructed  to  survey  this 
station  and  forward  his  notes  to  Mr.  Lamb,  and  I  would  ask  that  instructions 
be  issued  to  Messrs.  Rowley  and  Miles  to  carry  out  the  agreement  between  Mr. 
Lamb  and  myself  as  outlined  in  this  report. 
Your  obedient  servant, 

R.   J.  BUELEY. 

F,  H.  Peters,  Esq., 

Commissioner  of  Irrigation,  Calgary,  Alberta. 
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International  Joint  Commission, 
Washingt07i,  D.  C,  October  17,  191Ji. 

Hon,  Franklin  K.  Lane, 

Secretary  of  the  Interior,  Washington,  D.  C. 
Dear  Sir:  Some  time  ago  Commissioner  Powell,  of  the  Canadian  section,  and 
Commissioner  Gardner,  of  the  United  States  section  of  the  International  Joint 
Commission,  at  the  direction  of  the  commissitm  visited  the  Milk  and  St.  Mjiry 
Rivers  in  Montana  and  Alberta  for  the  purpose  of  obtaining  information  for 
the  commission  concerning  division  of  these  rivers  under  the  provision  of  the 
treaty  of  January  11.  1000.  At  its  regular  session  in  Ottawa  last  week  Messrs. 
T'owell  and  Gardner  submitted  a  written  report  on  this  subject,  a  copy  of  which 
I  herewith  inclo.se.  You  will  observe  on  reading  this  report  that  the  committee 
have  found  as  a  result  of  their  visit  to  these  tM-o  rivers  that  there  are  certain 
difficulties  in  connection  with  the  work  of  the  commission  on  the  division  of 
the  water. 

After  considering  this  re]»ort.  the  connnission  ordered  a  hearing  for  the  pur- 
pose of  allowing  those  interested  on  both  sides  of  the  line,  and  especially  the 
representatives  of  the  two  Governments  within  whose  jurisdiction  these  waters 
belong,  an  opportunity  to  be  heard  both  in  respect  to  the  physical  facts  as  well 
as  their  interpretation  of  the  treaty.  The  chairmen  of  the  commission  w^ere 
directed  to  communicate  with  these  respective  departments  of  both  Govern- 
ments for  the  piu'pose  of  ascertaining  the  time  and  place  that  it  would  be  most 
convenient  for  them  to  appear  and  be  heard. 

The  commission  will  hold  a  session  at  Detroit.  ]\Iich.,  on  the  pollution  of  the 
boundary  waters  November  10  and  11.  The  chairmen  Avere  requested  to  re- 
spectfully suggest  to  tlieir  respective  Governments  that  it  would  be  more  con- 
venient for  the  commission  to  hold  the  hearing  on  the  Milk  and  St.  Mary  Rivers 
about  the  time  or  as  so<»n  after  the  hearing  at  Detr<»it  as  possible.  Will  you 
kindly  advise  me  at  your  earliest  convenience  as  to  the  time  and  place  it  would 
be  most  convenient  for  the  representatives  of  your  department  to  appear  before 
the  commission  on  this  subject,  and  greatly  oblige. 
Yours,  very  respectfully. 

James  A.  Tawney,  Chairman. 


International  Joint  Commission  : 

\\e.  the  undersigned  members  of  the  commission,  having  been  appointed  a 
committee  to  look  into  the  matter  of  the  division  of  the  Milk  and  St.  Mary 
Rivers,  beg  to  report  as  follows: 

Having  decided  tha.t  it  \\  as  necessary  to  visit  the  locality  where  these  waters 
are  and  to  personally  investigate  matters,  we  went  to  southern  Alberta  and  the 
State  of  Montana  in  the  month  of  Julv  last.  We  first  spent  a  few  days  at 
Calgary  looking  into  reports  which  had  been  prepared  by  the  Irrigation  Branch 
of  the  Department  of  the  Intei'ior.  in  charge  of  Mr.  Peters.  Having  obtained 
from  him  the  necessary  data,  we  examined  the  operation  of  the  irrigation 
sj'stem  of  the  Canadian  Pacific  Railway  Co.  to  the  eastward  of  Calgary,  after 
which  we  proceeded  to  Lethbridge  and  there  inspected  the  operation  of  the  irri- 
gation canals  which  tap  the  waters  of  the  St.  Mary  River.  We  next  motored 
down  through  southern  Alberta  to  the  lakes  which  are  the  source  of  the  St. 
]Mary  River,  in  the  State  of  Montana  ;  inspecting  on  the  way  the  irrigation  sys- 
tem of  the  Canadian  Pacific  Railway  in  southern  Alberta,  which  uses  the  waters 
of  the  St.  :Mary  River ;  and  also  the  construction  of  the  canal  which  is  being 
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hiiilt  by  the  United  States?  (Tovernment  to  carry  it>?  share  of  the  waters  of  the 
{-^t.  Mary  River  to  the  Milk  liiver ;  and  the  construction  of  the  storage  reservoirs 
heing  built  by  the  same  Government  in  the  State  of  Montana, 

The  task  of  dividing  the  waters  of  the  two  rivers  devolves  upon  the  commis- 
sion by  the  terms  of  the  treaty  of  1909,  and  the  primary  object  of  our  trip  was 
to  consider  what  was  necessary  to  be  done  in  order  to  perform  the  duty  thus 
assigned  to  the  commission. 

The  irrigation  is  essential  to  the  development  and  the  well-being  of  both 
southern  Alberta  in  Canada  and  the  valley  of  the  Milk  River  in  Montana. 
The  needs  on  the  United  States  side  of  the  line  have  beeen  recognized  by  its 
Government,  and  the  works  now  in  process  of  construction  will  involve  an 
expenditure  on  the  part  of  that  Government  of  somewhere  between  $10,000,000 
and  $15,000,000.  It  appears  to  your  committee  that  the  present  is  an  opportune 
time  for  the  commission  to  consider  certain  difficulties  that  arise  in  connection 
with  the  work  devolving  upon  it. 

In  the  first  place  there  are  certain  difficulties  on  construction  of  the  treaty 
which  must  be  settled  before  the  work  of  the  division  of  the  waters  can  be 
undertaken.  These  grow  out  of  the  wording  of  Article  VI  of  the  treaty.  This 
article  provides  for  the  equal  apportionment  of  the  combined  waters  of  the  two 
rivers  and  the  commission  is  not  limited  to  an  apportionment  in  moiety  of  the 
waters  of  either  river.  The  article  provides,  however,  that  in  the  division 
of  the  waters  the  United  States  is  entitled  to  a  prior  appropriation  of  500 
second-feet  in  the  waters  of  the  Milk  River,  and  that  Canada  is  entited  to  a 
prior  appropriation  of  500  second-feet  in  the  waters  of  the  St.  Mary  River, 
the  qualification  in  each  case  being  in  the  following  words:  "or  so  much  of 
such  amount  as  constitutes  three-fourths  of  its  natural  flow." 

The  opinion  prevailed  among  some  interested  that  the  two  countries  were 
entitled  to  an  absolute  preference  in  the  respective  waters  up  to  500  second-feet, 
and  then  in  addition  were  also  entited  to  three-fourths  of  the  flow  where  such 
three-fourths  exceeded  500  second-feet.  Other  constructions  suggest  themselves 
and  your  committee  are  of  the  opinion  that  the  first  step  to  be  taken  by  the 
commission  is  to  have  a  hearing  of  the  parties  interested  with  a  view  of 
determining  the  correct  construction  to  be  placed  upon  the  words  of  Article  VI. 

In  addition  to  the  above  a  difficulty  is  likely  to  arise  in  connection  with  the 
storage  of  the  waters  of  these  rivers.  At  the  time  of  your  committee's  visit 
there  v\^ere  not  500  second-feet  of  flow  in  the  St.  Mary  River.  During  freshet 
season  the  flow  of  both  rivers  is  quite  large,  and  the  storage  facilities  which 
are  being  provided  by  the  United  States  Government  will  impound  a  large  per- 
centage of  the  freshet  waters  for  use  during  the  dry  season  when  it  is  neces- 
sary to  resort  to  irrigation  in  both  countries.  The  division  of  this  freshet  water 
will  be  a  difficult  matter  and  one  which  your  committee  thinks  should  be  settled 
by  this  commission  as  soon  as  possible,  especially  in  view  of  the  fact  that  large 
expenditures  are  being  made  by  the  United  States  Government,  and  that  a 
.  survey  is  being  made  by  the  Canadian  Government,  with  a  view  of  providing 
storage  facilities  in  Canadian  territory. 

There  are  other  problems  involved,  such  as  the  point  at  which  the  waters  of 
the  Milk  and  St.  iMary  Rivers  are  to  be  measured  for  purposes  of  apportion- 
ment. Your  committee  is  also  of  the  opinio'i  that  inasmuch  that  under  the 
treaty  both  countries  are  interested  in  the  waters  of  both  rivers,  it  is  essential, 
in  order  to  secure  an  equitable  division  of  tlie  waters  of  these  rivers,  that  the 
distribution  should  be  under  the  supervision  of  a  joint  board  consisting  of  two 
competent  persons,  one  to  be  appointed  by  the  United  States  and  one  by  Canada. 

In  submitting  this  report  we  may  say  that  we  have  not  touched  upon  all 
matters  which  may  be  subjects  of  controversy  or  upon  which  differences  of 
opinion  may  be  entertained.  We  have  merely  touched  upon  certain  salient 
features  which  call  for  consideration  by  the  commission  in  the  near  future. 

Dated  this  6th  day  of  October,  1914. 

O.  Gakdner. 
H.  A.  Powell. 
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